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STATEMENT OF INTEREST OF NACBA 
 

 Incorporated in 1992, the National Association of Consumer Bankruptcy 

Attorneys ("NACBA") is a non-profit organization of more than 4500 consumer 

bankruptcy attorneys nationwide.  Member attorneys and their law firms represent 

debtors in an estimated 250,000 bankruptcy cases filed each year.   

 NACBA's corporate purposes include education of the bankruptcy bar and 

the community at large on the uses and misuses of the consumer bankruptcy 

process.  Additionally, NACBA advocates nationally on issues that cannot 

adequately be addressed by individual member attorneys.  It is the only national 

association of attorneys organized for the specific purpose of protecting the rights 

of consumer bankruptcy debtors. NACBA has filed amicus curiae briefs in various 

courts seeking to protect the rights of consumer bankruptcy debtors.  See, e.g., 

United Student Aid Funds v. Epinosa, 130 S. Ct. 1367 (2010); In re Pyatt, 486 F.3d 

423 (8th Cir. 2007); In re Scarborough, 461 F.3d 406 (3rd Cir. 2006).  

 The NACBA membership has a vital interest in the outcome of this case.  

NACBA members primarily represent individuals, many of whom own homes with 

multiple mortgages.  In many cases, the value of the debtors’ homes is less than the 

senior mortgages on the home.  The ability to treat junior mortgages as unsecured 

claims where the value of the collateral does not support the junior lien is widely 

accepted with seven circuit courts of appeal and two bankruptcy appellate panels 
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allowing such treatment.  The bankruptcy court’s opinion throws a wrench into this 

well-accepted practice by defining the term “secured claim” differently in section 

1322(b)(2) and 1325(a)(5).  Under the bankruptcy court’s interpretation, junior 

liens that are not supported by any value in the collateral will be unsecured for 

purposes of 1322(b)(2), but the creditor will be entitled to all of the treatment 

afforded to secured creditors under section 1325(a)(5), not just the lien retention 

provision of 1325(a)(5)(B)(i)(I).  Debtors will be required to pay the present value 

on the junior creditor’s unsecured claim, make distributions in equal monthly 

payments, and provide sufficient adequate protection even though the value of the 

collateral does not support the claim.   These provisions make no sense in the 

context of an unsecured junior mortgagee. 

 For these reason, the decision of the bankruptcy court should be reversed. 

  

CONSENT  

 This brief is being filed with the consent of Appellants, Kenneth and 

Stephanie Woolsey, and Appellee Kevin R. Anderson.  Appellee Citibank does not 

consent, nor does it intend to oppose the motion to allow the filing of this brief.  
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SUMMARY OF ARGUMENT  
 
 The bankruptcy court, and derivatively the district court, erred in defining 

the term “secured claim” differently in two closely related sections of chapter 13 of 

the Bankruptcy Code—sections 1325(a)(5) and 1322(b)(2).  The term should be 

interpreted consistently and in the manner described by the Supreme Court, seven 

other circuit courts of appeal, and two bankruptcy appellate panels, including that 

of the Tenth Circuit Bankruptcy Appellate Panel.  All of these courts have held that 

whether a creditor in the reorganization chapters, including chapter 13, has a 

secured claim is determined by the application of section 506(a) of the Bankruptcy 

Code.  Section 506(a) bifurcates claims into secured claims and unsecured claims 

based on the value of the collateral supporting a creditor’s lien.  Where there is no 

value in the collateral to support a junior creditor’s lien, the junior creditor’s claim 

does not obtain the status of a secured claim.  That is, where the senior 

encumbrances exceed the property value, the junior mortgage is treated as 

unsecured for purposes of bankruptcy.  As a result, the junior mortgagee is not 

entitled to the special protections afforded to certain holders of secured claims in 

section 1322(b)(2) or to the treatment afforded to holders of secured claims in 

section 1325(a)(5). 

 The bankruptcy court acknowledged the correct definition of secured claim 

for purposes of section 1322(b)(2), but then concluded that a different definition of 
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secured claim applied for purposes of section 1325(a)(5).  Relying on the 

inapposite chapter 7 case of Dewsnup v. Timm, 502 U.S. 410 (1992), the 

bankruptcy court held a secured claim for purposes of 1325(a)(5) does not depend 

on the value of the property or the application of section 506(a).  Instead, the 

bankruptcy court held that so long as the junior mortgagee had a lien under state 

law, the junior mortgagee’s claim was a secured claim for purposes of section 

1325(a)(5).  Thus, under the bankruptcy court’s reasoning secured claims are 

defined differently in for purposes of sections 1325(a)(5) and 1322(b)(2). 

 The bankruptcy court’s definition of secured claim is contrary to the 

Supreme Court’s decision in Nobelman v. American Savings Bank, 508 U.S. 324 

(1993), congressional intent, and the vast number of cases to consider the issue.  

Where a creditor does not hold a secured claim after the application of 506(a), the 

creditor is not entitled the treatment afforded by section 1325(a)(5). 
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I.  Statutory Background  
 
 A. Chapter 13 

 Chapter 13 of the Bankruptcy Code gives debtors the opportunity to adjust 

their financial affairs without having to liquidate their current assets.1  See 8 

COLLIER ON BANKRUPTCY § 1300.01 (16th ed. 2010).  In a chapter 13 case, the 

debtor submits a plan to repay creditors all or part of the money owed to them over 

a three to five year period.  See 11 U.S.C. § 1321.  The plan is usually funded from 

the debtor’s future income.  If the proposed plan meets the requirements set out in 

the Bankruptcy Code, it must be confirmed by the bankruptcy court.   See 11 

U.S.C. §§ 1322, 1325.   The debtor makes payments in the amount specified by the 

plan to the chapter 13 trustee, who in turn, distributes the funds to creditors in 

accordance with the plan provisions and applicable Code  provisions.  Upon 

successful completion of the plan, the debtor receives a discharge from his or her 

debts, except for certain debts that are prohibited from discharge.  See 11 U.S.C. § 

1328. 

 B.  The Bankruptcy Claims Process 

 In bankruptcy, the claims process determines whether a debt is actually 

owed to any given creditor, the amount of the outstanding debt to each creditor, 

                                                
1 Chapter 7 of the Bankruptcy Code requires liquidation of debtors’ non-exempt assets and 
distribution of the proceeds, if any, to creditors in accordance with the priorities set forth in the 
Code. 
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and the nature of each obligation (e.g., secured versus unsecured, priority or 

nonpriority) for purposes of the bankruptcy case.   The “allowance,” “status” and 

“treatment” of creditors’ claims are determined by Bankruptcy Code.  See, e.g., 11 

U.S.C. §§ 502, 506, 1325; see also 4 COLLIER ON BANKRUPTCY ¶ 502.01 (“The 

concept of allowability of claims is exclusively a bankruptcy concept”); 4 COLLIER 

ON BANKRUPTCY ¶ 506.01 (“section 506(a) describes the extent to which an 

allowed claim is to be treated as a secured claim for purposes of the Code, as well 

as how a secured claim is to be valued”).    “Claim allowance” is determined by 

section 502, which establishes the validity and amount of the creditor’s claim.  

Section 502 does not address the status or treatment of a secured claim in a case, 

but merely creates a threshold for determining whether an asserted claim or interest 

is eligible for distribution from the estate, and if so, in what amount.  See 4 

COLLIER ON BANKRUPTCY ¶ 502.01.  For purposes of the reorganization chapters of 

the Bankruptcy Code—chapters 11, 12, and 13—the secured or unsecured status of 

a claim is determined by the application of section 506.   See, e.g., Nobelman v. 

American Sav. Bank, 508 U.S. 324, 328-29 (1993); United States v. Ron Pair 

Enters., Inc., 489 U.S. 235, 238-39 (1989)(explaining that section 506 “governs the 

definition and treatment of secured claims.”); Griffey v. U.S. Bank, 335 B.R. 166 

(B.A.P. 10th Cir. 2005)(section 506(a) determines whether claims are treated as 

secured or unsecured).  Where a creditor holds a lien on property, section 506(a) 
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bifurcates that creditor’s claim into secured and unsecured portions based on the 

value of the collateral.  

 While state law determines whether or not the amount owed to a creditor is 

secured by a lien on property, the Bankruptcy Code determines the extent to which 

a claim is considered secured for purposes of the bankruptcy case.  See 4 COLLIER 

ON BANKRUPTCY ¶ 506.01.  Once the status and amount of the claim has been 

established, the Bankruptcy Code dictates how the claim is to be treated in the 

debtor’s chapter 13 plan. 

 C. The Chapter 13 Plan 

 Subchapter II of chapter 13 contains the statutory provisions applicable to 

chapter 13 plans.  Two critical sections of this subchapter are sections 1322 and 

1325.  Section 1322(a) delineates the mandatory provisions for chapter 13 plans.  

Section 1322(b) describes the permissive provisions that a debtor may incorporate 

into his or her chapter 13 plan.  Section 1325(a) lists additional standards for 

confirmation of a chapter 13 plan.  Section 1325(b) permits the trustee or holder of 

an allowed unsecured claim to object to confirmation if the debtor does not 

propose to pay into the plan all of his or her “disposable income” to be received 

during the applicable commitment period. 
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 The issue in this case is the meaning of the term “secured claim.”  Sections 

1322(b)(2) and 1325(a)(5) both refer to “secured claims.”  Section 1322(b)(2) 

provides that the debtor’s chapter 13 plan may: 

Modify the rights of holder of secured claim, other than a claim 
secured only by a security interest in real property that is the debtor’s 
principal residence, or of holders of unsecured claims, or leave 
unaffected the rights of holders of any class of claims. (emphasis 
added) 

 

Section 1322(b)(2) allows a chapter 13 debtor to modify the rights of secured and 

unsecured creditors with one limited exception.  The exception applies to holders 

of secured claims where the claim is secured only by the debtor’s principal 

residence.  This exception is known as the anti-modification provision.  

 Section 1325(a)(5) provides in relevant part that: 

 (5) with respect to each allowed secured claim provided for by the plan— 
  …(B)(i) the plan provides that— 
  ---(I) the holder of such claim retain the lien securing such claim until  
                             the earlier of— 
   (aa) the payment of the underlying debt determined under non- 
                                     bankruptcy law; or 
   (bb) discharge under 1328;…(emphasis added). 
 
Section 1325(a)(5)(B)(i)(I) is commonly known as the lien retention provision.  

Creditors with secured claims are not required to discharge their lien until the 

underlying debt is paid in full or the debtor receives a discharge.   

  Both sections highlighted here—1322(b)(2) and 1325(a)(5)—deal with the 

treatment of secured claims in the debtor’s chapter 13 plan.   
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II.  The Bankruptcy Court Opinion2 

 In this case the Debtor’s chapter 13 plan proposed to avoid a junior 

mortgage on his principal residence that was not supported by any value in the 

collateral.  That is, the senior mortgage exceeded the value of the home. The 

question presented was whether the Debtor’s plan had to treat the junior 

mortgagee’s claim in accordance with section 1325(a)(5), which applies only to 

allowed secured claims.  Specifically, the court considered whether the plan was 

required to contain the lien retention language in section 1325(a)(5)(B)(i)(I).  The 

court concluded that the junior mortgage creditor had a secured claim for purposes 

of section 1325(a)(5), but not for purposes of section 1322(b)(2)—a section that 

also relates the debtor’s ability to avoid junior mortgages. 

 The bankruptcy court began with an analysis of section 506.  The court 

favorably discusses the Supreme Court case of Dewsnup v. Timm, 502 U.S. 410 

(1992).  Dewsnup involved a chapter 7 debtor attempting to partially avoid a 

partially secured claim held by a junior mortgagee.  However, as discussed below, 

Dewsnup has no applicability in chapter 13.  See Part V, infra.  Rather, the 

Supreme Court’s decision in Nobelman v. American Sav. Bank, 508 U.S. 324, 113 

                                                
2 The District Court summarily affirmed the bankruptcy court’s Memorandum of Decision and 
Order Denying Confirmation.   Woolsey v. Citibank, N.A., 2:10-cv-1097, Order on Appeal from 
Bankruptcy Court (Jenkins, J.) (D. Utah Jan. 10, 2011).  Therefore, Amicus refers directly to the 
decision of the bankruptcy court. 

Appellate Case: 11-4014   Document: 01018642966   Date Filed: 05/18/2011   Page: 15



 

  10 

S.Ct. 2106 (1993)—a later chapter 13 case involving the application of section 

506(a)—is controlling here.   See Part IV, infra.  

 Though not mentioning Nobelman explicitly, the bankruptcy court 

acknowledges that avoidance of junior mortgages is permissible, notwithstanding 

the anti-modification provision of section 1322(b)(2), where there is no value in 

the collateral to support the lien. According to Nobelman, liens that are not 

supported by any value in the collateral are treated as unsecured claims under the 

Bankruptcy Code.  This conclusion is in accord with the vast majority of cases to 

consider the issue.  See Part IV, infra. 

 After recognizing that the junior mortgagee’s claim was not secured for 

purposes of section 1322(b)(2), the court next turned to the applicability of section 

1325(a)(5).  Section 1325(a)(5) deals with the treatment of allowed secured claims.  

Applying Dewsnup instead of Nobelman in the chapter 13 context, the bankruptcy 

court held that the junior mortgagee in this case had a secured claim for purposes 

of section 1325(a)(5).  As a result, the debtor’s failure to include the lien retention 

language specified in section 1325(a)(5)(B)(i)(I) in his chapter 13 plan precluded 

confirmation.   

 For the reasons stated below, the bankruptcy court erred in concluding that a 

secured claim could be defined differently in sections 1325(a)(5) and 1322(b)(2).  

A junior mortgage that is not supported by value in the collateral is not a secured 
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claim for purposes of sections 1322(b)(2) or 1325(a)(5).  Therefore, it may be 

modified and the lien retention language is not required.     

 
ARGUMENT 

 
III. The bankruptcy court erred in concluding the term “secured claim” 

could be defined differently in two closely related sections of chapter 13. 
 
 Despite the close relationship between sections 1322(b)(2) and 1325(a)(5), 

the bankruptcy court, without explanation, adopted different meanings for the term 

“secured claim” in these two sections.  The court noted that a junior mortgage 

unsupported by any value in the collateral was not a “secured claim” for purposes 

of section 1322(b)(2), but then continued on to find that such a lien was a “secured 

claim” for purposes of section 1325(a)(5).  This holding is entirely inconsistent 

with the plain language of the statute and the Supreme Court’s decisions in 

Nobelman v. American Sav. Bank, 508 U.S. 324, 113 S.Ct. 2106 (1993).  It is a 

cardinal principle of statutory construction that in applying the Bankruptcy Code 

equivalent terms are given equivalent meaning.  See Cohen v. de la Cruz, 523 U.S. 

213, 220 (1993); Ratzlaf v. U.S., 510 U.S. 135, 143 (1994).  The bankruptcy court 

violated that principle in ascribing different definitions to “secured claims” in 

sections 1322(b)(2) and 1325(a)(5). 
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IV. In the reorganization chapters, Nobelman and section 506(a), not 
Dewsnup, control the definition of “secured claim.”  

 
 In this case, the bankruptcy court correctly noted that where the senior liens 

exceed the value of the property, junior liens may be avoided under section 

1322(b)(2).  The reason these junior liens may be “stripped off” the property is 

because the creditor does not have a secured claim for purposes of the 

reorganization chapters in bankruptcy.  See Nobelman, 508 U.S. at 328-29; Ron 

Pair Enters., 489 U.S. at  238-39 (explaining that section 506 “governs the 

definition and treatment of secured claims.”).   The Supreme Court in Nobelman 

clearly recognized the need in chapter 13 to turn to section 506(a) first to 

determine whether the creditor has a secured claim: 

Petitioners were correct in looking to § 506(a) for a judicial valuation 
of the collateral to determine the status of the bank’s secured claim.  It 
was permissible for petitioners to seek a valuation in proposing their 
Chapter 13 plan since § 506(a) states that ‘[s]uch value shall be 
determined…in conjunction with any hearing…on a plan affecting 
such creditor’s interest.  But even if we accept petitioners’ valuation, 
the bank is still the ‘holder’ of a ‘secured claim,’ because petitioners’ 
home retains $23,500 of value as collateral. 

 
Nobelman, 508 U.S. at 328-29. 
 
 Nobelman states that after conducting a section 506(a) valuation, a partially 

secured claim will be divided into its secured and unsecured claim components.  

Nobelman, 508 U.S. at 329 (“The portion of the bank’s claim that exceeds $23,500 

is an ‘unsecured claim componen[t]’ under § 506(a)”); Ron Pair Enters., 489 U.S. 
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at  239 n.3.  Implicit in the Nobelman decision is the corollary principle that if the 

lien has no true economic worth based on the value of the underlying collateral, 

and is therefore totally unsecured, then it is not a secured claim for purposes of the 

Bankruptcy Code.  The vast majority of bankruptcy courts and appellate courts 

have understood that this principle applies in chapter 13, and a claim having no 

secured component cannot be a secured claim entitled to the protection of the anti-

modification provision or subject to the treatment specified in section 1325(a)(5).  

See In re Zimmer, 313 F.3d 1220 (9th Cir. 2002); In re Lane, 280 F.3d 663 (6th 

Cir. 2002); In re Pond, 252 F.3d 122 (2d Cir. 2001); In re Tanner, 217 F.3d 1357 

(11th Cir. 2000); In re Bartee, 212 F.3d 277 (5th Cir. 2000); In re McDonald, 205 

F.3d 606 (3d Cir. 2000); In re Griffey, 335 B.R. 166 (B.A.P. 10th Cir. 2005); In re 

Mann, 249 B.R. 831 (B.A.P. 1st Cir.  2000).  As a matter of common sense, a lien 

that attaches to nothing provides no security to the lien holder. 

 Further, this reading is consistent with the legislative history of the 

Bankruptcy Code.  In using the terms secured claim and unsecured claim in section 

506, Congress effectively abolished the use of the terms “secured creditor” and 

“unsecured creditor”—terms commonly used under state law. H.R. Rep. No. 95-

595, 95th Cong., 1st Sess. 356 (1977).  According to Congress, the role of section 

506 is to separate “an undersecured creditor’s claim into two parts—he has a 

secured claim to the extent of the value of his collateral; he has an unsecured claim 

Appellate Case: 11-4014   Document: 01018642966   Date Filed: 05/18/2011   Page: 19



 

  14 

for the balance of his claim.” H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 356 

(1977).  Where the value of the collateral does not support any portion of a claim, 

that claim cannot be a “secured claim” in chapter 13. 

 The bankruptcy court’s decision dismisses the role of section 506(a).  The 

court concludes that a claim is secured if it is “allowed” and it is “secured by a lien 

with recourse to the underlying collateral.” In re Woolsey, 438 B.R. 432, 436 

(Bankr. D. Utah 2010).  In essence, the bankruptcy court held that the mere 

existence of a lien controls, rather than the creditor’s status as a “holder of a 

secured claim” under the Bankruptcy Code.  Id.  This position, however, cannot be 

reconciled with the Nobelman directive that courts are “correct in looking to § 

506(a) for judicial valuation” of the collateral.  Nobelman, 508 U.S. at 328-29; 

Bartee, 212 F.3d at 289-91 (‘The minority courts insist that the focus remain on the 

existence of a lien regardless of whether there is even a penny of value to which it 

can attach…We find the minority to be a misreading of Nobelman”).  The section 

506(a) analysis approved by the Supreme Court and seven circuit courts of appeal 

would be superfluous if any claim secured by a lien on the debtor’s principal 

residence was entitled to the protection of section 1322(b)(2) and to the treatment 

outlined in section 1325(a)(5).  For the statement in Nobelman to have any 

meaning at all, it must follow that a section 506(a) valuation to determine whether 
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a claim is at least partially secured is a necessary prerequisite before turning to 

other sections of the Code.  

 
V.  The reasoning of Dewsnup—involving lien stripping in a chapter 7 case—is 

not applicable in chapter 13. 
 

Contrary to the decision below, courts have consistently held that Dewsnup 

is not applicable in the reorganization chapters—chapters 11, 12 and 13.  

Nobelman, which was decided after Dewsnup, and its progeny never consider 

Dewsnup as a barrier to stripping off wholly unsecured junior mortgages in chapter 

13.  See, e.g., In re Zimmer, 313 F.3d 1220 (9th Cir. 2002); In re Lane, 280 F.3d 

663 (6th Cir. 2002); In re Tanner, 217 F.3d 1357 (11th Cir. 2000).  As noted by the 

Ninth Circuit in In re Enewally, 368 F.3d 1165, 1170 (9th Cir. 2004): 

The rationales advanced in the Dewsnup opinion for prohibiting line 
stripping in Chapter 7 bankruptcies, however, have little relevance in 
the context of rehabilitative bankruptcy proceedings under Chapter 
11, 12, and 13, where lien stripping is expressly and broadly 
permitted, subject to very minor qualifications.  The legislative 
history makes clear that lien stripping is permitted in the 
reorganization chapters. 

 

The bankruptcy court below erred by relying on Dewsnup in the chapter 13 context 

and by failing to consider the limited nature of the Dewsnup decision.   The 

fundamental historical differences between chapters 7 and 13 preclude the 

application of Dewsnup in chapter 13 cases.   
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In Dewsnup, the majority was reluctant to depart from established pre-Code 

practice without clearer direction and comment by Congress.  502 U.S. at 419.  

Prior to Dewsnup, for nearly a hundred years, lien stripping in chapter 7 was not 

permitted.  See In re Gibbons, 164 B.R. 717, 718 (Bankr. D.N.H. 1993).  By 

contrast, Dewsnup noted that reduction of liens had long taken place in 

reorganization proceedings. 502 U.S. at 418-419.  Furthermore, in enacting the 

Bankruptcy Code, Congress evinced a clear intent to change the way chapter 13 

debtors could deal with secured creditors, through provisions that very closely 

parallel the provisions of chapter 11 reorganization.  The historic principles that 

applied in Dewsnup in chapter 7 do not apply in chapter 13.  For example, since 

the Bankruptcy Code was enacted in 1978, debtors’ ability to modify creditors’ 

rights in chapter 13 has been explicit and broad.  The plain language of the Code 

permits debtors to  “modify the rights of holders of secured claims…or holders of 

unsecured claims, or leave unaffected the rights of holders of any class of claims.” 

11 U.S.C. § 1322(b).   In enacting the Bankruptcy Code, Congress made a 

definitive and significant departure from the former chapter XIII of the Bankruptcy 

Act of 1898, which had given debtors no effective way for dealing with secured 

creditors.3    

                                                
3 Under chapter XIII of the Bankruptcy Act of 1898, a repayment plan could not be approved 
unless every secured creditor that would receive payments in the plan consented to it.  See 
Bankruptcy Act of 1898, §§ 651–52, 11 U.S.C. §§ 1051–52 (1976). 
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IV.  Section 1325(a)(5) has no applicability in cases, such as this, where the 
creditor does not hold a “secured claim” as determined under Nobelman. 
 
 Section 1325(a)(5) sets forth the criteria for the treatment of allowed secured 

claims provided for by the plan.  A plan is entitled to confirmation if, with respect 

to each allowed secured claim provided for in the plan, 1) the creditor accepts the 

plan; 2) the debtor surrenders the collateral; or 3) the debtor treats the claim as 

provided for in section 1325(a)(5)(B).   To confirm a plan over the objection of a 

holder of an allowed secured claim, the plan must provide that 1) the holder 

retains the lien until the underlying debt in paid or discharge under section 1328, 2) 

the debtor must pay present value on the allowed secured claim, and 3) distribution 

of property under to plan to holders of allowed secured claims must be in equal 

monthly payments and sufficient to provide adequate protection if the collateral is 

personal property.  11 U.S.C. 1325(a)(5)(B).   

 In this case, the junior mortgage creditor is not a holder of an allowed 

secured claim, and therefore its claim need not be treated in accordance with 

section 1325(a)(5)(B)(i)(I).  As discussed above, in the reorganization chapters, the 

Supreme Court has been clear that the application of section 506(a) determines 

whether a creditor has an allowed secured or unsecured claim, or both. See 

Nobelman, 508 U.S at 329; Ron Pair Enters., 489 U.S. at 241.  Courts holding 

otherwise have disregarded more than a decade of consistent jurisprudence in 

chapter 13 cases.  See, e.g., In re Zimmer, 313 F.3d 1220 (9th Cir. 2002); In re 
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Lane, 280 F.3d 663 (6th Cir. 2002); In re Bartee, 212 F.3d 277 (5th Cir. 2000); In 

re McDonald, 205 F.3d 606 (3d Cir. 2000). 

 It also is logically inconsistent to apply all the provisions of section 

1325(a)(5) to the claims of junior mortgagees while treating the same claims as an 

unsecured claim for purposes of section 1322(b)(2).  In Hill, the court observed 

that: 

Section 1325(a)(5) has no applicability to unsecured claims, which are 
separately governed by the confirmation requirements of section 
1325(a)(4).  Controlling Ninth Circuit precedent treats CIT’s claim as 
an unsecured claim in this Chapter 13 case under section 1322.  
Zimmer, 1313 F.3d at 1226-27.  To remain true to the holding of 
Zimmer, 1313 F.3d at 1226-27, CIT’s unsecured claim cannot 
logically be treated differently under section 1325 than it is treated 
under section 1322.  

 
In re Hill, 440 B.R. 176, 183 (Bankr. S.D. Cal. 2010); see also In re Fair, -- B.R. --

, 2011 WL 1486021 at *3 (E.D. Wis. April 19, 2011)(§ 1325(a)(5) does not apply 

to wholly unsecured junior mortgagees); In re Davis, -- B.R. --, 2011 WL 1460433 

at *8 (Bankr. D. Md. Mar. 30, 2011)(same); In re Tran, 431 B. R. 230, 236 (Bankr. 

N.D. Cal. 2010).  Similarly, Judge Markell recently stated that: 

when a creditor is wholly unsecured after application of Section 
506(a), the creditor has only an unsecured claim, and as such, Section 
1325(a)(5), which, by its language applies only to secured claims, 
does not apply to the wholly unsecured creditor. 

 

See In re Okosisi, Memorandum Decision, Docket #09-27113 at 11, 2011 WL -- 

(Markell, J., Bankr. D. Nev. April 28, 2011), Addendum A.   
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In this case, the bankruptcy court held that the lien retention provision of 

section 1325(a)(5)(B)(i)(I) applies to a junior mortgage which is unsupported by 

value in the collateral.  Because this decision is based on the term secured claim in 

the introductory language of 1325(a)(5), the remainder of that section would also 

be applicable.  However, applying the remaining subsections of section 1325(a)(5) 

leads to absurd results.   When dealing with a claim which is unsupported by any 

value in the collateral, what does it mean to pay the present value on the allowed 

secured claim, make distributions in equal monthly payments, or provide sufficient 

adequate protection if the value of the collateral does not support the claim?  These 

provisions simply do not make sense when applied to claims that are considered 

unsecured after the application of section 506(a).  The bankruptcy court’s 

definition of secured claim for purposes of section 1325(a)(5) should be rejected. 
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CONCLUSION 

 The bankruptcy court erred in concluding that the definition of secured 

claims could be different in these two closely related provisions dealing with 

chapter 13 plans.  For this reason, and those reasons stated above, the decision of 

the bankruptcy court should be reversed. 

 
 
 
       Respectfully submitted, 

       _/s/ Tara Twomey_______________ 
Tara Twomey, Esq.  
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