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i 
 

RULE 26.1 CORPORATE DISCLOSURE STATEMENT 

Silla v. Ghazvini,  No. 22-1092 

Pursuant to Fed. R. Bankr. P. 8012, Amici Curiae, the National Association 
of Consumer Bankruptcy Attorneys and the National Consumer Bankruptcy 
Rights Center, make the following disclosure: 

1) Is party/amicus a publicly held corporation or other publicly held entity?  

NO 

2) Does party/amicus have any parent corporations?  NO 

3) Is 10% or more of the stock of party/amicus owned by a publicly held 
corporation or other publicly held entity?  NO 

4) Is there any other publicly held corporation or other publicly held entity 
that has a direct financial interest in the outcome of the litigation?  NO 

5) Does this case arise out of a bankruptcy proceeding?  YES.  If yes, 
identify any trustee and the members of any creditors' committee.  Nima 
Ghazvini, Chapter 13 Trustee 

 
This 25th day of July, 2022. 
 

s/ Tara Twomey 
Tara Twomey 
Attorney for Amici Curiae 
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STATEMENT OF INTEREST OF AMICI CURIAE 
 

The National Consumer Bankruptcy Rights Center (NCBRC) is a nonprofit 

organization dedicated to preserving the bankruptcy rights of consumer debtors 

and protecting the bankruptcy system's integrity. The Bankruptcy Code grants 

financially distressed debtors rights that are critical to the bankruptcy system's 

operation. Yet consumer debtors with limited financial resources and minimal 

exposure to that system often are ill-equipped to protect their rights in the appellate 

process. NCBRC files amicus curiae briefs in systemically-important cases to 

ensure courts have a full understanding of applicable bankruptcy law, the case, and 

its implications for consumer debtors. 

The National Association of Consumer Bankruptcy Attorneys (NACBA) is 

also a nonprofit organization that advocates on issues that may not adequately be 

addressed by individual member attorneys. It is the only national association of 

attorneys organized to protect the rights of consumer bankruptcy debtors. NACBA 

files amicus curiae briefs in various cases seeking to protect those rights.   

 NCBRC, NACBA and NACBA’s members have a vital interest in the 

outcome of this case.  The bankruptcy court in this case interpreted Ms. Silla’s 

mortgage loan agreement as requiring her to pay additional, daily simple interest 

on the unpaid principal arrearage through her chapter 13 plan. Doing so 

misinterprets the language of the contract and impermissibly modifies the loan 
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 2  

terms. Millions of mortgage loans contain the same language at issue in this 

appeal. As a result, such a misinterpretation could lead to debtor-homeowners 

being overcharged by many millions of dollars nationwide. 

 

CERTIFICATION OF AUTHORSHIP 

Pursuant to Fed. R. Bankr. P. 8017(c)(4), the undersigned counsel of record 

certifies that this brief was not authored by a party’s counsel, nor did a party or 

party’s counsel contribute money intended to fund this brief and no person other 

than amicus curiae contributed money to fund this brief.  

 

CONSENT 

This amicus curiae brief is being filed with consent of the parties. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Nearly ten years ago, Ms. Rillanera Ruiz Silla and her husband mortgaged 

their property. ER0078.1  Both the promissory note (the “Note”) and mortgage (the 

“Mortgage”) were written on standardized forms promulgated by Fannie Mae and 

Freddie Mac.2  ER0074-81. These forms, known as the Fannie Mae/Freddie Mac 

Uniform Instruments, are widely used throughout the nation. It has been estimated 

that well over three-quarters of residential mortgages are written on Fannie 

Mae/Freddie Mac uniform instruments. See Julia Patterson Forrester, Fannie 

Mae/Freddie Mac Uniform Mortgage Instruments: The Forgotten Benefit to 

Homeowners, 72 Mo. L. Rev. 1077, 1086-87 (2007). As a result, millions of 

mortgage loans contain the same language at issue in this appeal.  

On November 7, 2021, Ms. Silla’s filed a petition for relief under chapter 13 

of the Bankruptcy Code.  Subsequently, her mortgage creditor filed a proof of 

claim. ER0065-0093.  The proof of claim listed an arrearage of $2,690.65, 

consisting of the November 1, 2021 payment, which was due but not yet late at the 

time of filing, and $1200 in fees.  ER0066, ER0068, ER0072.  Pursuant to Ms. 

 
1 Record citations are to the “Appendix (Excerpts of Record) to Opening Brief of 
Appellant Rillanera Ruiz Silla,” ECF No. 6, filed July 7, 2022. 
2 More specifically, the note is labeled Form 3200, Multistate Fixed Rate Note-
Single Family-Fannie Mae/Freddie Mac Uniform Instrument; and the mortgage is 
labeled Form 3012, Hawaii--Single Family--Fannie Mae/Freddie Mac Uniform 
Instrument. E0074-88. 
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Silla’s proposed chapter 13 plan the arrearage was to be treated as a Class 1 claim. 

ER0015.3 The chapter 13 trustee objected to the plan and sought clarification about 

whether any interest should be paid on the arrearage. Silla Decision at ER0004.   

Notably, the creditor did not object to the plan and did not participate in the matter.  

 In 1994, Congress enacted section 1322(e) of the Bankruptcy Code, which 

provides that the amount needed to cure a default is determined in accordance with 

the underlying agreement and applicable non-bankruptcy law.  11 U.S.C. 

§ 1322(e).  The bankruptcy court held that to cure the arrearage in accordance with 

section 1322(e) that “Ms. Silla must pay interest at the contract rate . . . on the 

delinquent principal ($510.03), but not on any other portion of the arrearage.” Silla 

Decision at ER0005-06.  This holding was based on an incorrect understanding of 

how interest in charged and applied as evidenced by the contract itself, the 

creditor’s own payment records, and the Fannie Mae/Freddie Mac Servicing 

Guides.  Ms. Silla moved for reconsideration, which was denied. ER0008-09.  This 

appeal followed. 

Contrary to the court’s holding, Ms. Silla’s Note requires the creditor to 

apply the borrower’s payments as of the scheduled due date—regardless of when 

the payment is actually received, no matter how delinquent the payment may be. If 

 
3 See Silla Decision at ER0003, discussing the automatic reclassification of the 
mortgage creditors claim. 
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a payment is late, the creditor may assess a late fee, but no extra interest is charged. 

This interpretation is reinforced by specific guidance that Fannie Mae and Freddie 

Mac have issued to servicers about how to interpret the contract terms, including 

how to charge interest and apply payments. Under the contract and guidance, the 

only time daily simple interest is allowed is when calculating the payoff on a loan 

paid before maturity. 

The bankruptcy court in this case, however, interpreted the contract as 

requiring Ms. Silla to pay additional, daily simple interest on the principal 

arrearage through her chapter 13 plan. Doing so misinterprets the language of the 

contract and impermissibly modifies the loan terms. Not only does this give Ms. 

Silla’s creditor a windfall, but given the widespread use of identical contract 

language, such a misinterpretation could lead to debtor-homeowners being 

overcharged by millions of dollars nationwide. 

ARGUMENT 
 

I. The Silla contract, and the Fannie/Freddie uniform instrument, do 
not allow charging extra interest on late payments, regardless of 
when a payment is actually made. 
 

A. The contract requires calculating interest as of the scheduled, rather 
than actual, due date for each payment. 

 
Paragraph 3(A) of the Note says: “Each monthly payment will be applied as 

of its scheduled due date. . . .” ER0074.  Applying a payment is the process of 

allocating it between the different amounts then due under the note, primarily 
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principal and accrued interest. The payment is first applied to satisfy the amount of 

interest due, then it is applied to principal due, then to any escrow or fees due. Note 

at ¶3(A); Mortgage at ¶2; ER0074, ER0080.  Finally, any remaining amounts are 

paid to late charges, other amounts due, and then to reduce to the principal balance.  

Mortgage at ¶2.  ER0080.  Applying interest (step 1) requires calculating how 

much interest accrued since the previous payment; that calculation requires 

knowing how much time has elapsed since the last payment. Paragraph 3(A) of the 

Note requires the servicer to calculate the elapsed time as if the payment was 

received on its scheduled due date. ER0074. 

The calculation called for in Ms. Silla’s note is called the scheduled accrual 

method.4 Under this method, the actual date of each payment is disregarded for 

purposes of interest calculation. Instead, regardless of the date the payment is 

actually received, each payment is treated as if it was received on the date due, and 

the interest applied from each payment is determined by the date the payment was 

scheduled. 73 F.R. 44521, 44571 (July 30, 2008). The alternative is the daily 

simple accrual method. Daily simple interest is calculated by counting the actual 

number of days between payments as made. Under the scheduled method, when a 

 
4 It has also been called the “monthly interest accrual accounting system.” 73 F.R. 
44521, 44571 (July 30, 2008).  
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contract calls for monthly payments, as do most, each payment will be applied to 

exactly one month of interest—whether made late or early.  

 The account activity records filed with the creditor’s proof of claim in this 

case demonstrate this concept.  Take for example the payment applications on 

February 2, 2021, and March 8, 2021.  E0070-71.  For the February 2, 2021 

payment, the interest portion was calculated as $253,004.00 (principal balance) 

times .03875 (interest rate) divided by 12 (months) = $816.99.  ER0070-71.  This 

amount—$816.99—was the amount applied to interest even though (a) January has 

31 days and (b) the prior payment was credited on January 13—only 21 days 

earlier.  Similarly, the calculation for the March 8, 2021 payment was $252,330.34 

(principal balance) times .03875 (interest rate) divided by 12 = $814.82.  ER0071. 

This amount was applied to interest even though (a) February typically has 28 days 

and (b) the prior payment was credited on February 3—33 days earlier.  

 These interest calculations are consistent with the “as of the scheduled due 

date” language in the contract and, as explained below, are required by the Fannie 

Mae and Freddie Mac Servicing Guides when determining interest owed. 
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B. Fannie Mae and Freddie Mac’s servicing guides show that, that for 
loans like Ms. Silla’s, the principal balance accrues exactly thirty days 
of interest between payments—regardless of when payments are 
made. 

 
Fannie Mae and Freddie Mac publish extensive guidance for servicers of the 

loans they guarantee.5 These guides confirm that the contract terms at issue allow 

thirty days interest for each payment—not the daily simple interest ordered by the 

court below. Instead, the Fannie and Freddie Guides both state that they do not 

purchase daily simple interest mortgages; Freddie calls them an “unacceptable 

mortgage product.”6 They could hardly have intended their own forms to be 

interpreted as permitting daily simple interest when they do not purchase such 

loans. While the lender is legally considered the drafter of a contract, the Fannie 

and Freddie guides show the intent of the actual author. Any ambiguity should be 

construed in the borrower’s favor. 11 Williston on Contracts § 32:12 (4th ed.) ("it 

is a generally accepted principle that any ambiguity in that language will be 

interpreted against the drafter" and "courts sometimes state the rule in terms that 

 
5 The Fannie Mae Single Family Servicing Guide is available at https://servicing-
guide.fanniemae.com/ (hereinafter “Fannie Guide”). The Freddie Mac Single-
Family Seller/Servicer Guide is available at https://guide.freddiemac.com/ 
(hereinafter “Freddie Guide”). 
6 Freddie Guide 1301.11: Enforcement of representations and warranties related to 
underwriting of the Borrower, Mortgage Premises and project (as of 03/31/22), (c) 
Life-of-loan representations and warranties: Unacceptable Mortgage products, see 
Addendum p.A04; Fannie Mae Seller Guide, A2-2-07, Life-of-Loan 
Representations and Warranties (08/07/2019), Life-of-Loan Exclusions: 
Unacceptable Mortgage Products, see Addendum p.A13. 

Case: 22-1092,  Document: 7,  Filed: 07/25/2022       Page 14 of 51



 9  

ambiguities are to be interpreted in favor of the promisee"); 1A Bruner & 

O'Connor Construction Law § 3:87 ("When applied to standard agreements not 

authorized by either party, the rule is not so much 'construed against the drafter,' 

but construed against the party offering the form."); Murabayashi v. Honolulu Fed. 

Sav. & Loan Ass'n, 848 F.2d 1243 (9th Cir. 1988) ("We now accordingly hold that 

the note read together with the mortgage was ambiguous [and] that the ambiguity 

is to be construed against the drafter"). 

Most mortgage loans call for monthly payments, like Ms. Silla’s.  As the 

guides make clear, each payment is to be applied as of its scheduled due date.  The 

interest charged on the unpaid principal balance accrues interest always for thirty 

days. If a payment is made a few—or many—days late, the interest portion of that 

payment is still only thirty days of interest—no more. Both the Fannie Mae and 

Freddie Mac Guides specifically require using only thirty days of interest. 

 As explained in the Freddie Mac Guide, 

Unless otherwise specifically required by law, the interest portion of 
the payment must be determined by computing one full month’s 
interest on the outstanding principal balance . . . regardless of the 
day on which the payment is actually received. To determine the 
interest due for the month, multiply the outstanding principal balance 
by the interest rate of the Mortgage and divide by 12. 

 
Freddie Guide Chapter 8103: Servicer Accounting and Application of Payments, 

8103.3 Accounting methods (03/02/16) (a) Amortization method (emphasis 

added), see Addendum p.A06; see also Fannie Guide, F-1-09, Processing 
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Mortgage Loan Payments and Payoffs (10/19/2016): Table: Calculating the 

Interest Portion of a Mortgage Loan Payment ( “If the mortgage loan . . . is a fixed-

rate first lien mortgage loan[, t]hen the interest portion must be determined by 

calculating . . . 30 days’ interest” on the unpaid principal balance.), see Addendum 

p.A10. 

 Significantly, Freddie Mac’s guide expressly states that this method is 

required by the contract documents: “The Fannie Mae/Freddie Mac Uniform 

Instruments provide for this amortization method, unless the law of the State where 

the Mortgaged Premises are located specifically requires a different method.” 

Freddie Guide Chapter 8103: Servicer Accounting and Application of Payments, 

8103.3 Accounting methods (03/02/16) (a) Amortization method, see Addendum 

p.A06 

If the interest due in connection with delinquent payments—such as the 

payment included in Ms. Silla’s plan—was to be calculated using daily interest, the 

guide would have said so. Such a conclusion is reasonable because, elsewhere, 

both Fannie’s and Freddie’s guides specify the use of daily interest where 

appropriate, such as when calculating mortgage payoffs involving a period of less 

than a month. Freddie Guide Chapter 8103:  Servicer Accounting and Application 

of Payments, 8103.3 Accounting methods (03/02/16) (b) Interest calculations 

involving a period of less than one month (“For interest calculations involving a 
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period of less than one month (for example, Mortgages paid in full or third-party 

sales), the amount of interest must be based on actual days and a 365-day year.”), 

see Addendum p.A07 

C. Paragraph 1 of the security instrument confirms that this contract 
uses the scheduled accrual method rather than daily simple interest. 

 
Paragraph 1 of the Mortgage confirms this interpretation of the language in 

the note, as it specifically instructs how the lender is required to deal with interest 

due on late payments and reflects the difference between simple and scheduled 

accrual loans. According to paragraph 1: 

Lender may return any payment or partial payment if the payment or partial 
payments are insufficient to bring the Loan current. ... If each Periodic 
Payment is applied as of its scheduled due date, then Lender need not pay 
interest on unapplied funds. Lender may hold such unapplied funds until 
Borrower makes payment to bring the Loan current. . . .  

 
ER0079. As permitted by the quoted text, when a loan servicer receives a payment 

that is less than called for by the note, the standard practice is to hold the funds in 

an “unapplied funds” account (also called a “suspense” account). When funds are 

held in such an account, the servicer does not give the borrower credit for the 

payment. The uniform instrument lets the servicer do so without paying the 

borrower any interest “If each Periodic Payment is applied as of its scheduled due 

date . . . .”   (In fact, the servicer may actually invest the funds and earn interest on 

them for its own account). This is considered fair to the borrower because the loan 

is not accruing any extra interest while the unapplied funds are held. 
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The account activity filed along with the proof of claim in this case shows 

that on August 13, 2020, funds were held as “Unapplied funds” and later credited 

to the account on August 17, 2020. ER0069.  No credit for four days interest was 

given because the payment was applied “as scheduled” and used the same formula 

as all the other payments: principal times interest divided by 12.  For the August 

17, 2020 payment the calculation was $257,000.66 (principal balance) times 

.03875 (interest) divided by 12 = $829.90.   

In contrast, if this had been a daily simple interest loan, the unpaid principal 

would continue accruing interest while the servicer held the unapplied funds. For 

that reason, the servicer could be expected to pay interest on those funds, unless 

the servicer sent the payment back to the borrower.  

 Paragraph 1 of the Mortgage phrases this as a voluntary practice (“If each 

Periodic Payment is applied . . .), but paragraph 3(A) of the Note makes scheduled 

accrual mandatory. 

D. The only time daily simple interest is permitted under this contract is 
when calculating the interest due on an early payoff in a partial 
month. 

 
The only possible deviation from the use of scheduled accrual accounting on 

this loan is when the borrower pays the loan off early. As explained in the section 

of Fannie Mae’s guide entitled “Calculating Interest on a Payoff,” “A full month’s 

interest should be calculated on the basis of a 360–day year [i.e. 30 days per 
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month], while a partial month’s interest should be based on a 365–day year.” 

Fannie Guide, F-1-09, Processing Mortgage Loan Payments and Payoffs 

(10/19/2016): Calculating Interest on a Payoff, see Addendum p.A11. 

Freddie Mac similarly says “For interest calculations involving a period of less 

than one month (for example, Mortgages paid in full or third-party sales), the 

amount of interest must be based on actual days and a 365-day year.” Freddie 

Guide Chapter 8103:  Servicer Accounting and Application of Payments, 8103.3 

Accounting methods (03/02/16) (b) Interest calculations involving a period of less 

than one month (published 12/09/19), see Addendum p.A07.  Notably, the guides 

mention nothing about daily interest calculations for principal in arrears at any 

time. 

 
II. The clause relied on by the court, stating that “interest will be charged on 
unpaid principal until” paid in full, does not authorize daily simple (or post-
confirmation) interest. 
 

The court below relied on a sentence from paragraph 2 of the note:  “Interest 

will be charged on unpaid principal until the full amount of the Principal has been 

paid.” Silla Decision at ER0004; Hrg. trans. at 4, lines 8-11, ER0062. But that 

sentence does not address how interest is calculated or applied. As a result, it does 

not contradict or restrict the application of paragraph 3(A) and the mortgage’s 

application provisions. Instead, the purpose of the quoted sentence is to establish 

that the loan will be amortized using the “U.S. Rule” on the application of partial 
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(i.e., installment) payments, rather than another method known as the “Merchants’ 

Rule.”  

While these subjects now seem rather arcane, they were once the subject of 

significant debate and litigation, reaching the highest state courts and the U.S. 

Supreme Court.7 Although both methods produce similar amounts of interest on 

short term loans, on long-term installment loans the Merchants’ Rule can lead to 

the absurd result of the creditor owing the debtor money. Morris R. Neifeld, 

Neifeld’s Guide to Installment Computations 321-22 (1953) (“In partial payments 

on small amounts for short maturities the Merchants’ Rule is sufficiently accurate, 

but it takes a curious turn when used for large amounts over maturities for many 

years.  The position of debtor and creditor may be reversed.”); Joseph Barnett, Jr., 

A Comparison of the United States Rule with the Merchant's Rule for Computing 

the Maturity Value of a Note on Which Partial Payments Have Been Made, 23 

Mathematics Magazine 24 (Sep.-Oct. 1949) ("for notes having large face values, 

the difference between the maturity values computed by the two methods may be 

large."). Hence, the need for paragraph 2 to clarify which method will be used. 

 Under the Merchants’ Rule, interest is computed on the original amount of 

the loan (usually annually) until maturity. Simultaneously, as the debtor makes 

 
7 See, e.g., Story v. Livingston, 38 U.S. 359, 364 (1839) (resolving split among 
states on which rule to use); Spires v. Hamot, 1844 WL 5053, 8 Watts & Serg. 17 
(Pa. 1844) (reversing jury award based on improper use of Merchants Rule). 
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each partial payment, the creditor puts those funds in a separate account that 

accrues interest. Then at maturity, the amounts in the two accounts are setoff 

against each other.8  As one law review article explained: 

the Merchants Rule, for calculating interest on partial payment 
contracts, is to calculate the interest on the debt without regard to partial 
payments, and ascertain the amount of such interest; then separately to 
calculate interest on each partial payment, from the time of payment to 
maturity of the debt, and credit such interest on partial payments against 
the interest first calculated on the debt . . . . 

 
Frederick Vierling, Interest on Investments, and Amortization of Premiums Paid 
and Accumulation of Discounts Allowed Thereon, 5 St. Louis L. Rev. 134, 136 
(1920). 
 

A chapter entitled “Partial Payments” from a 1928 accounting textbook 
 
explains the difference between the two rules as follows: 
 

A debtor who owes a large amount may by agreement make equal or 
unequal payments on the principal at regular or irregular intervals. . . .  
 
Methods.—There are two methods of applying these payments of 
principal and interest to the reduction of the debt. The method adopted 
by the Supreme Court of the United States is termed the “United States 
Rule”; the other method, which business men have adopted by a custom 
more or less prevalent, is termed the “Merchants' Rule.” 
 
United States Rule.—The United States Rule . . . has for its object a just 
settlement without allowing compound interest. [It] holds [in relevant 
part] that when a part payment is made on an interest-bearing debt, the 
payment must first be used to discharge the accumulated interest, and 
what remains of the payment is to be applied in cancellation of the 
principal. 

 
8 For an example of the Merchants’ Rule in operation, see Tracy v. Wikoff, 1 U.S. 
124, 1 Dall. 124 (Pa. 1785), abrogation recognized by Spires v. Hamot, 1844 WL 
5053, 8 Watts & Serg. 17 (Pa. 1844). 
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[Example omitted] 
 
Merchants' rule.—Find the amount of the debt (principal and interest) 
to the date of final settlement, or if for more than one year to the end of 
the first year. Deduct from this the sum of all the payments and interest 
on same to the date of settlement, or to the end of the year. The 
remainder will be the amount due at date of settlement, or at the 
beginning of the new year. 
 
[Example omitted] 
 
The difference of $ 1.72 [in the examples], between the balance as 
computed by the Merchants' Rule and the balance as computed by the 
United States Rule is small, but a much greater difference will occur 
when the time is long and the amount large.  It is usual to compute the 
balance due on notes of one year or less by the Merchants' Rule.  

 
Curtis & Cooper, Mathematics of Accounting 73-74 (1928). 
 

The critical term that makes paragraph 2 of the note a reference to the U.S. 

Rule is “unpaid principal.” According to the U.S. Rule, the creditor calculates 

interest on the current, unpaid principal balance (in contrast to the original balance) 

whenever a payment is made. If the payment equals or exceeds the interest due, the 

payment is immediately applied to pay the accrued interest and any excess to 

reduce the balance. Story v. Livingston, 38 U.S. 359, 364 (1839). In other words, 

the lender deducts the accrued interest from the payment received from the 

borrower and uses it to pay off the interest due. Then the lender takes what’s left of 

the payment and uses it to pay off a portion of the principal due on the loan (or 

other charges, escrow, etc. as permitted by the loan documents).  
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 Because interest is calculated on the current, remaining unpaid principal 

each time a payment is received, the amount of interest owed declines as the 

balance declines. As a well-regarded text on consumer installment credit states, 

“[t]his method of crediting interest has become known as the United States Rule. It 

is the Supreme Court precursor of the current term: ‘interest computed on unpaid 

balances.’” Neifeld, supra at 323. And “interest computed on unpaid balances” is 

essentially the same as what the Silla contract says:  “interest will be charged on 

unpaid principal . . . ” By linking this phrase to the U.S. Rule, this text emphasizes 

how the clause quoted by the court below is intended to make the parties follow the 

U.S. Rule for applying installment payments during the life of the loan and does 

not have anything to do with the calculation of per diem interest.  

III. The court below misread the declaration submitted in support of Silla’s 
motion to reconsider. 

The debtor submitted an expert declaration supporting her interpretation of the 

mortgage contract with her motion for reconsideration. According to the hearing 

transcript, the court said of the declaration: 

it made me think pretty hard, the one thing that I did not see there, . . . 
What [the declarant] doesn't have is how it worked out on this loan. 
What did this Creditor actually do for this loan? I think it would be a 
different case, perhaps, if it could be shown that this lender treated the 
loan payment balance—calculated the loan balance in a way which is 
consistent with the Debtor's position. I don't have that.  
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Hrg. Trans. at 9, lines 1-11 [ER0062]. The declaration does, however, do exactly 

what the court said it does not. It describes how this creditor treated the loan 

payment balance on Ms. Silla’s loan and concludes that the creditor used the 

scheduled accrual method. The declaration said as follows: 

22. The actual accrual method used by the debtor’s creditor can be 
derived from the payment history on the proof of claim. 
* * * 
28. As shown [in the table accompanying paragraph 27 of the 
declaration], the accrued interest calculated by the creditor, in column E 
matches the amount I calculated for using the scheduled method in column F.  
 
29. If the creditor had used the daily accrual method, the proof of claim 
would have shown the interest amounts listed in column H. 
 
30. This analysis shows that the creditor used the scheduled accrual 
method described in this declaration. 
 

ER0050. It appears that the court misread the declaration and did not realize that it 

provided exactly what the court sought.  

 

CONCLUSION 

The question of whether to require post-confirmation interest on the 

principal portion of the arrearage in this matter depends on the terms of the 

contract at issue. 11 U.S.C. § 1322(e).  Ms. Silla’s contract is a uniform instrument 

published by Fannie Mae and Freddie Mac and used in millions of mortgages in 

the United States. The text of the contract requires payments to be applied as of 
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their scheduled due date and does not allow daily simple interest, as required by 

the court below. 

This interpretation of the contract is supported by text of the contract and the 

extensive guidance published by Fannie Mae and Freddie Mac. Where there is any 

ambiguity, it should be construed against the drafter—in this case, the creditor. The 

creditor, itself, did not object to the absence of post-confirmation interest in this 

case. And, given the widespread use of the contract language at issue, the fact that 

creditors nationally do not routinely seek post-confirmation interest also supports 

construing the contract as prohibiting it. Awarding post-confirmation interest on 

mortgage principal arrears in Ms. Silla’s case, or any other involving the 

Fannie/Freddie uniform instruments, would impermissibly modify the terms of the 

contract and would give the creditor a windfall.  

For these reasons stated above, the decision of the bankruptcy court below 

should be reversed. 

Respectfully submitted, 

s/ Tara Twomey 
Tara Twomey, Esq. 
Attorney for Amici Curiae 
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Freddie Mac Single-Family Seller/Servicer Guide Chapter 1301 
As of 03/31/22 Page 1301-27 

data differs from information in the Mortgage file, significance) in order for Freddie 
Mac to enforce a remedy for each Mortgage.  
 
In determining whether the data inaccuracy is significant, Freddie Mac will rely on its 
Loan Product Advisor simulator, which approximates the Risk Class at the time of 
delivery. Freddie Mac will compare the Loan Product Advisor simulator assessment 
using true and accurate information with the Loan Product Advisor simulator 
assessment received at the time of delivery.  
 
A data inaccuracy will be considered significant only if the Mortgage receives a 
worse Loan Product Advisor assessment from the simulator than was received at the 
time of delivery to Freddie Mac, except that Freddie Mac will also take into account 
any applicable negotiated terms of business when determining significance. Freddie 
Mac will provide the Seller/Servicer with documentation supporting the significance 
determination. 
 
If Freddie Mac determines that the Mortgage would have been eligible for sale but 
under different terms than those under which the Mortgage was sold, as described in 
number 2 of the third bullet above, Freddie Mac will not seek repurchase, but instead 
will re-price the Mortgage, consistent with the Seller’s Purchase Documents in effect 
on the Settlement Date, to reflect the true risk profile of the Mortgage. 

 
■ Clear title/First Lien priority. The Mortgage must be enforceable as a First Lien 

(with no pending condemnation proceedings) and have clear title through 
foreclosure.  

 
■ Compliance with laws. The Mortgage must comply with all applicable federal, 

State and local laws, ordinances, regulations and orders, including, without 
limitation, State anti-predatory lending laws and regulations. 

 
For all Mortgages with Application Received Dates on or after July 1, 2021, and 
all Mortgages with Settlement Dates after August 31, 2021, in addition to 
ensuring compliance with applicable laws, Sellers must ensure that all ATR 
Covered Mortgages satisfy the QM requirements of the Revised General QM 
Rule, even if the Seller is not required by law or regulation to comply with the 
Revised General QM Rule. 

 
■ Unacceptable Mortgage products 

 
The Mortgage must be a Mortgage product acceptable for sale to Freddie Mac. 
The Seller/Servicer will not be relieved of Freddie Mac’s enforcement of its 
representations and warranties for unacceptable Mortgage products, including, but 
not limited to, the following: 
 
 A Mortgage with an interest-only feature 
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 A Graduated Payment Mortgage 
 

 A Mortgage originated with stated or no income and/or asset documentation 
(Relief Refinance Mortgages and Enhanced Relief Refinance Mortgages are 
not considered a Mortgage originated with stated or no income and/or asset 
documentation) 

 
 A Mortgage subject to negative amortization 

 
 A construction loan (other than a Construction Conversion Mortgage) 

 
 A daily simple interest Mortgage 

 
 A Prepayment Penalty Mortgage with an Application Received Date on or 

after January 10, 2014 or a Freddie Mac Settlement Date after July 31, 2014  
 

 A reverse Mortgage 
 

 A Mortgage with balloon payments (with or without a reset option) 
 
 A second Mortgage 

1301.12: Non-discrimination (03/15/18) 

Freddie Mac expects all Seller/Servicers with whom Freddie Mac does business to practice the 
principles of equal opportunity and non-discrimination in all business activities. As such, 
Seller/Servicers must not discriminate on the basis of race, color, religion, sex, age, marital 
status, disability, veteran status, genetic information (including family medical history), 
pregnancy, parental status, familial status, national origin, ethnicity, sexual orientation, gender 
identity or other characteristics protected by law. 
 
 

A04

Case: 22-1092,  Document: 7,  Filed: 07/25/2022       Page 30 of 51



Freddie Mac Single-Family Seller/Servicer Guide  Chapter 8103 
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Chapter 8103: Servicer Accounting and 
Application of Payments 

8103.1 Servicer fiscal responsibilities (03/02/16) 

The Servicer must prepare its balance sheet and other financial statements that clearly reflects the 
sale of Mortgages to Freddie Mac as a sale of assets. This is required in addition to the file 
identification and marking of accounting records required elsewhere in this Guide. 

8103.2: Mortgage accounting records (06/12/19) 

(a) Permanent records 
 

The Servicer must maintain permanent Mortgage accounting records for each Mortgage sold 
to Freddie Mac. The records must contain the complete Freddie Mac nine-digit loan number 
assigned to the Mortgage. 

 
(b) Accounting system 
 

Freddie Mac requires that the Servicer’s Mortgage accounting system be able to produce an 
account transcript for each Mortgage, itemizing the following in chronological order: 
 
■ The date, amount and breakdown of principal, interest and Negative Amortization of each 

payment 

■ The date to which interest is paid 

■ The date, amount and nature of each disbursement, advance, adjustment or other 
transaction affecting the amounts due from or to the Borrower 

 
The system must also be capable of providing: 
 
■ The current outstanding principal balance and Negative Amortization of the Mortgage 

■ The current Escrow (impound) balance 

■ Disclosure of any insufficiency in Escrow balances for a Mortgage 
 
(c) Accounting principles 
 

The Servicer must maintain the accounts and records for Freddie Mac-owned Mortgages 
according to sound and generally accepted accounting principles in a manner that permits 
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Freddie Mac Single-Family Seller/Servicer Guide  Chapter 8103 
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Freddie Mac’s representatives or designees to examine and audit these accounts and records 
at any time. 

8103.3: Accounting methods (03/02/16) 

(a) Amortization method 
 

The Servicer must use the amortization method of individual loan accounting, with interest 
calculated in arrears, for each Mortgage it services for Freddie Mac. Under this method, an 
individual Mortgage payment is applied to interest and principal by first calculating the 
interest portion and then applying the balance of the payment as a principal reduction. 
 
Unless otherwise specifically required by law, the interest portion of the payment must be 
determined by computing one full month’s interest on the outstanding principal balance 
(Exhibit 62, Interest Calculation: Amortization Method) regardless of the day on which the 
payment is actually received. To determine the interest due for the month, multiply the 
outstanding principal balance by the interest rate of the Mortgage and divide by 12. 
 
Factors used for interest calculations must be carried to at least six decimal places, then 
rounded to the nearest decimal place based on the third digit. After applying the interest 
portion of the payment, the remainder is applied to principal. 
 
The Fannie Mae/Freddie Mac Uniform Instruments provide for this amortization method, 
unless the law of the State where the Mortgaged Premises are located specifically requires a 
different method. If applicable law specifically requires a different method, the Servicer must 
so notify Freddie Mac (see Directory 7) in writing before remitting payments to Freddie 
Mac. When computations involve multiple installments, such as several delinquent 
installments, the interest from each may be computed using the same principal balance 
(Exhibit 63, Interest Calculation: Amortization Method). The amount to be applied to interest 
from each installment also may be calculated in succession, using the principal balance 
remaining after the previous calculation and principal application (Exhibit 64, Interest 
Calculation: Amortization Method). Similarly, a method that strictly applies payments 
according to a predetermined amortization schedule is also acceptable.    
 
For Initial InterestSM Mortgages, the monthly payment will be interest-only followed by fully 
amortizing principal and interest payments beginning on the First Amortizing Payment Date. 
For Initial Interest Mortgages, Servicers must have the ability to produce monthly payment 
statements for Borrowers. 
 
In addition, for Initial Interest 3/1, 5/1 and 7/1 10-year Interest Only Period ARMs, Servicers 
must be able to track the first Interest Change Date and the First Amortizing Payment Date 
separately.   
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(b) Interest calculations involving a period of less than one month 
 

For interest calculations involving a period of less than one month (for example, Mortgages 
paid in full or third-party sales), the amount of interest must be based on actual days and a 
365-day year. 

 
(c) Interest-in-advance 
 

Freddie Mac does not permit the use of the prepaid interest or interest-in-advance methods on 
Mortgages purchased. Any Servicer using the interest-in-advance method must convert to the 
interest-in-arrears method for Mortgages purchased by Freddie Mac before delivering the 
Mortgages to Freddie Mac. 

8103.4: Application of payments: general (03/02/16) 

Except as described in Sections 8103.5 through 8103.7 all payments of the monthly installment 
due shall be applied as specified in the Security Instrument. 

8103.5: Application of payments: differences in 
collection (03/02/16) 

For each Mortgage, all payments received must equal or exceed the monthly principal, interest 
and Escrow, if applicable, unless a deficiency of $50 or less occurs. The Servicer must not create 
a payment deficiency by deducting a late charge from the regular monthly payment. Refer to 
Section 9102.2 for further information on late charge collections. 
  
A Mortgage payment, including Escrow amounts that is deficient by $50 or less may be: 
 
■ Applied by reducing the amount credited to the Escrow balance 

■ Credited to an unapplied or suspense funds account until a full payment is received 

■ Returned to the Borrower for a complete payment 
 
If the deficiency exceeds $50, the partial payment must be either credited to unapplied or 
suspense funds until a full payment is received or returned to the Borrower. 
  
Partial payments received from a Borrower during a repayment plan must be held in Freddie 
Mac’s Escrow Custodial Account until a full payment is received. 
  
Refer to Section 8302.4 for requirements regarding the deposit of partial payments to the Escrow 
Custodial Account. 
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Announcement SVC–2015–11 August 12, 2015

F-1-09, Processing Mortgage Loan Payments and Payoffs
(10/19/2016)

Introduction
This Servicing Guide Procedure contains the following:

Applying a Mortgage Loan Payment
Calculating the Interest Portion of a Mortgage Loan Payment
Processing a Principal Curtailment
Collecting an Advance Made on Behalf of the Borrower at Payoff
Calculating Interest on a Payoff
Collecting a Prepayment Premium
Applying Funds Remaining After Payoff in an Interest Rate Buydown Plan Account
Satisfying the Mortgage Loan and Releasing the Lien

Applying a Mortgage Loan Payment

The servicer must apply monthly payments in the order described in the following table, in accordance with
C-1.1-01, Servicer Responsibilities for Processing Mortgage Loan Payments.

Date of mortgage loan
instruments

Monthly payments must be applied in the order listed

Instruments dated March 1999 or later

1. Interest
2. Principal
3. Deposits for escrow items, as applicable. Such deposits may
include:
• taxes and assessments;
• property or MIPs;
• leasehold payments or ground rents; and
• community association dues, fees, and charges.
4. Late charges, if any
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Date of mortgage loan
instruments

Monthly payments must be applied in the order listed

Instruments dated before March 1999

1. Deposits for insurance and taxes, if applicable
2. FHA service charges, if applicable
3. Interest
4. Principal
5. Late charges, if any

Calculating the Interest Portion of a Mortgage Loan Payment

The servicer must calculate the mortgage interest portion of the monthly payment as follows, in accordance
with C-1.1-01, Servicer Responsibilities for Processing Mortgage Loan Payments.

If the mortgage loan is... Then the interest portion must be determined
by calculating...

a fixed-rate first lien mortgage loan
30 days’ interest on the UPB as of the LPI date and
using the current accrual rate.

a fixed-rate first lien biweekly mortgage loan
14 days’ interest on the UPB as of the LPI date and
using the current interest accrual rate.

a fixed-rate second lien mortgage loan

each monthly payment using the payment-to-
payment calculation method, when this is required by
the security instrument. Otherwise, interest must be
determined as outlined above.

an ARM loan
each monthly payment based on its applicable
effective interest accrual date.

Note: Multiple interest accrual rates may apply.

Processing a Principal Curtailment

If the borrower includes a principal curtailment with his or her monthly payment when the mortgage loan is
current, the servicer must apply monthly payments in the order described in the following table, in accordance
with Processing Additional Principal Payments for Current Mortgage Loans in C-1.2-01, Processing Additional
Principal Payments.
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When the borrower submits a principal
curtailment...

The servicer must...

with the scheduled monthly payment
apply the scheduled monthly payment first, then
apply the principal curtailment.

at any other time of the month, separately
apply the principal curtailment first, then apply the
next scheduled monthly payment.

After a substantial principal curtailment, the servicer may, in accordance with Processing Additional Principal
Payments for Current Mortgage Loans in C-1.2-01, Processing Additional Principal Payments, agree to reduce
the P&I payment only (based on a re-amortization of the current UPB and using the current interest rate and
remaining loan term) for any current portfolio mortgage loan or for a current first lien mortgage loan that is in
an MBS pool.

Collecting an Advance Made on Behalf of the Borrower at Payoff

When a mortgage loan is paid in full, the servicer is responsible for collecting any advances made on behalf of
the borrower along with the mortgage loan payoff, in accordance with C-1.2-03, Processing Payments in Full.
The following table describes the servicer’s responsibilities related to collecting advances.

✓ The servicer must...

 Collect any funds advanced on behalf of the borrower.

 
Remit the repayment as a special remittance to Fannie Mae, and within 30 days of the payoff
date, if Fannie Mae advanced the funds.

Note: The repayment of advances must not be included as part of the payoff proceeds.

Calculating Interest on a Payoff

In accordance with C-1.1-01, Servicer Responsibilities for Processing Mortgage Loan Payments, the servicer
must calculate the amount of interest charged to the borrower

based on the UPB of the mortgage loan,

as of the LPI date, and

using the current interest accrual rate.

A full month’s interest should be calculated on the basis of a 360–day year, while a partial month’s interest
should be based on a 365–day year.
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the conditions for repurchase in A3-2-01, Compliance With Laws, are satisfied. Loans that are not
subject to repurchase under A3-2-01 may be subject to other remedies. Loans that violate Fannie
Mae’s Responsible Lending Practices or an FHFA directive are subject to repurchase.

Life-of-Loan Exclusions: Unacceptable Mortgage Products

Certain mortgage loan products are not purchased by Fannie Mae. As such, these products are not eligible for
the enforcement relief described in A2-3.2-02, Enforcement Relief for Breaches of Certain Representations and
Warranties Related to Underwriting and Eligibility. Note that the list below is not intended to be exhaustive; it
should be used as a reference tool in conjunction with the requirements of the Selling Guide.

Examples of loan products that Fannie Mae does not purchase are

mortgages with an interest-only feature;

graduated-payment mortgages, including growing-equity mortgages;

mortgages originated with stated or no income and/or asset documentation (high LTV refinances are not
covered by this provision);

mortgages subject to negative amortization;

construction mortgages (other than construction-to-permanent);

daily simple interest mortgages;

mortgages with prepayment penalties;

reverse mortgages;

mortgages with balloon payments (with or without a reset option); and

second liens or other junior mortgages.

Related Announcements

The table below provides references to the Announcements that have been issued that are related to this topic.

Announcements Issue Date

Announcement SEL-2019-07 August 07, 2019

Announcement SEL-2015–12 November 03, 2015

Announcement SEL-2014–16 December 16, 2014

Announcement SEL-2014–07 June 24, 2014
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A Comparison of the United States Rule with the Merchant's Rule for Computing the 
Maturity Value of a Note on Which Partial Payments Have Been Made  

Author(s): Joseph Barnett, Jr. 

Source: Mathematics Magazine , Sep. - Oct., 1949, Vol. 23, No. 1 (Sep. - Oct., 1949), pp. 
24-26  

Published by: Taylor & Francis, Ltd. on behalf of the Mathematical Association of 
America  

Stable URL: https://www.jstor.org/stable/3219258
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