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1 

I.   INTRODUCTION 
 
 South River Capital, LLC (“South River”) appealed the order of the 

Bankruptcy Court that allowed NHL-hockey player Evander Frank Kane (“Kane”) 

to discharge his millions of dollars in debt without committing any of his future 

wages to pay creditors (The “Order”).1  Based on Kane’s sworn statement made 

during the middle of the COVID health emergency, he expected that his future 

income would be $2.3 to $2.6 million per year.2  This would have yielded over $10 

million in take-home pay over the 4 years through the end of his contract. Kane 

does not dispute this.3 

The Bankruptcy Order denied a motion under Bankruptcy Code § 706(b)4 to 

convert Kane’s bankruptcy case from one under Chapter 7 of the Bankruptcy 

Code, which does not affect a debtor’s future wages, to a case under Chapter 11 

(the “Motion”).  That chapter requires that, in order to confirm a plan of 

reorganization and discharge debts, a debtor must confirm a plan that is either 

 
1  All capitalized terms that are not specifically defined here have the meanings 
set forth in the Appellant’s Opening Brief (DktEntry: 11). 
2  ER-V3-349 (l. 22), 350 (l. 7). 
3  Kane (and the Bankruptcy Court) instead assert that the exact amount of Kane’s 
income was uncertain, Appellee’s Responsive Brief (“Response”), p. 31 
(DktEntry: 23). But Kane has never presented any alternative projection of his 
expected take-home pay over the life of the contract that was different from his 
original statements. Nor has he ever presented any calculation of what his 
disposable income would be if he incurred only reasonable living expenses.  
4  Unless specified otherwise, all chapters and § references are to the United 
States Bankruptcy Code, 11 U.S.C. §§ 101- 1532.   
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accepted by creditors or that distributes property equal in value to the debtor’s 5-

year projected disposal income.  11 U.S.C. §1129 (a)(15).5   

The Bankruptcy Court made three reversible legal errors in denying the 

Motion.  First, it considered Kane’s desire to keep his post-petition disposable 

income without paying creditors as a legitimate reason for denying the Motion. 

(See discussion below at II.C.2.)  In light of the recent changes to the Bankruptcy 

Code, which expects an individual to contribute future disposable income to pay 

creditors, a debtor’s desire to keep it is not relevant, and the Bankruptcy Court’s 

consideration of Kane’s desire to keep his wages exceeded the Bankruptcy Court’s 

authority.6  Second, the Bankruptcy Court considered non-existent threats to a 

Chapter 11 plan—specifically arguing that there could be security interests in 

Kane’s wages, when that has been expressly rejected by this Court7 and assuming 

that creditors with non-discharged debts could interfere with a Chapter 11 plan by 

attempting to collect from Kane’s income when a Chapter 11 plan can be 

structured to prevent that.8  Finally, the Bankruptcy Court considered unremarkable 

elements of any Chapter 11 plan, which do not create a basis for denying 

 
5  A copy of this statute is attached for the court’s convenience. 
6  Appellant’s Opening Brief (“Appellant’s Brief”) at Section VII. A. (DktEntry: 
11). 
7  ER-V1-037 (l. 15), 038 (l. 14). 
8  ER-V1-038 (l. 22), 039 (l. 14), See also, Appellant’s Brief at Section VII. B. 
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conversion.9   

Kane admits in the Response that the recent changes to the Bankruptcy Code 

under BAPCPA10 were enacted in part to “restor[e] personal responsibility” to the 

bankruptcy system, but does not suggest that keeping millions in wages reflects 

such “personal responsibility”.11  Kane also does not deny that by limiting his 

expenses, he could have liberated millions of dollars to pay creditors over five 

years.  Kane does not now, nor has he ever, attempted to justify those expenses.  

Nor does Kane deny that the only reason he was not forced by the “means test” in 

§ 707(b) to file a Chapter 11 in the first instance is because his debts are not 

primarily consumer debts.12    

Kane presents no legal or policy reason to justify his position that an 

individual in every other Chapter must contribute future disposable income to pay 

creditors, but that a professional hockey-player with primarily non-consumer debt 

is free to keep wages unencumbered.  Instead, Kane sets up a false comparison, 

suggesting that the liquidation of a debtor’s non-exempt assets by a Chapter 7 

trustee is an equivalent alternative to a debtor paying wages over time, as is 

 
9  Appellant’s Brief at Section VII. C. 
10  Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. 
No. 109-8 119 (April 20, 2005).   
11  Response at 26. 
12  Response at 16-17. 
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required under Chapter 11.13  11 U.S.C. § 1129(a)(15).  But this is not accurate.  

Chapter 7 liquidation provides the minimum amount that can be paid to creditors. 

Chapter 11 also requires that, unless a creditor agrees to receive less, the plan must 

distribute property valued at no less than 5-years of the debtor’s projected 

disposable income.  Id. This is an additional requirement of a Chapter 11 case, not 

an alternative one, and was added as part of BAPCPA.  (See discussion below at 

Section C.II.3.)  Kane does not assert that the Chapter 7 creditors in this case are 

receiving as much as would be paid from his wages in Chapter 11.   

As to the Bankruptcy Court’s legal errors regarding the non-existent secured 

claims and the purported inability for a Chapter 11 plan to shield assets from non-

discharged creditors, the Response simply restates the positions set forth in the 

Order and addressed in the Appellant’s Brief.  Because the Bankruptcy Court’s 

legal errors formed such a significant part of its reasoning, the Order must be 

reversed, or at a minimum remand for reconsideration in light of a correct 

assessment of the law. 

Finally, the Response reiterates an earlier argument that conversion to 

Chapter 11 would violate the 13th amendment.14  It does not address the well-

established law that an individual may be subject to an involuntary Chapter 11 

 
13  Response at 16-18. 
14  Response at 18-19. 
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bankruptcy under § 303 and that § 706(b) does not distinguish corporate and 

individual debtors.  (See discussion below at Section II. E.) 

The Response also includes a claim that the appeal is equitably moot 

because of the liquidation activities of the Chapter 7 Trustee.15  Even if the Court is 

inclined to consider the claim, Kane does not meet the basic test of mootness as he 

does not assert that this court is unable to provide relief, nor does he assert that the 

Trustee’s efforts have affected Kane’s ability to fund a plan. (See discussion below 

at Section II.F.)   

II. DISCUSSION 

A. The Response gives no reason why this court would not review 
issues of law de novo.  
 

Kane’s Response asserts that this court is to review the Order entirely for 

clear error.16  But the first questions are ones of law: what is the legal standard 

when a Bankruptcy Court rules on a motion to convert an individual’s Chapter 7 

case under § 706(b) and did the Bankruptcy Court apply it in this case?  Later in 

the Response, Kane concedes that this is the core issue with an entire section 

asserting that the Bankruptcy Court applied the correct standard.  Yet Kane 

declines to acknowledge that the review of such choice is one of de novo.  It is well 

 
15  Response at 46-48. 
16  Response at 3-4. 
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established that the Circuit Court will “review the bankruptcy court’s interpretation 

of the Bankruptcy Code de novo”.  In re Federated Group, 107 F.3d 730, 732 (9th 

Cir. 1997).   

Kane relies on U.S. Bank N.A. v. The Village at Lakeridge, LLC, 138 S. Ct., 

960 (2018).  In that case the court reviewed a lower court’s determination that a 

party who offered to purchase certain corporate debtor assets was a “non-statutory 

insider” such that the proposed transaction could be conducted at arm’s length.  Id. 

at 964.  The appellant there argued that the romantic relationship of the proposed 

buyer with a member of the board of the corporate debtor made the buyer an 

insider.  Id. at 964.  The Supreme Court examined the nature of the question as a 

“mixed question of fact and law.”  Id. at 966-967.  This type of question requires 

reviewing: 1) whether the lower court applied the correct rule of law, which is 

reviewed de novo; 2) whether it determined the “relevant historical facts” correctly, 

which requires a review for clear error; and 3) whether the “historical facts found 

satisfy the legal test chosen”.   Id. at 965-966.  

 The Supreme Court notes that “[w]hen an issue falls somewhere between a 

pristine legal standard and a simple historical fact, the standard of review often 

reflects which judicial actor is better positioned to make the decision.”  Id. at 967 

(citation omitted).  It goes on: 

[s]ome require courts to expound on the law, particularly 
by amplifying or elaborating on a broad legal standard. 
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When that is so – when applying law involves developing 
auxiliary legal principles of use in other cases - appellate 
courts should typically review the decision de novo. 

Id. at 967 (internal citation omitted).     

The Response, however, does not acknowledge the need for this court to 

review the critical legal errors that are the mainstays of the Order and does not 

address whether the facts considered were relevant to the legal question being 

decided, which is required by the Supreme Court’s decision in U.S. Bank.  

B. Kane’s effort to re-state the issues on appeal and the narrative of 
his cooperation with the Chapter 7 Trustee add nothing to the 
discussion. 

 
The section in the Response titled “Issues Presented,” asserts that the issues 

“boil down” to two “fundamental” questions: whether the Bankruptcy Court 

applied an incorrect legal standard, and whether it erred in analyzing the “relevant 

factors” that resulted in the court’s denial of the motion.17  This “boiling down” 

operates to deflect the initial, and critical, legal question of what exactly that legal 

standard is, particularly in light of the recent developments in the Bankruptcy Code 

under the BAPCPA.  This then leads the Response to assert a standard of review 

for clear error—whether the factual conclusions of the Bankruptcy Court were 

“logical, plausible, and adequately supported.”18  As is evident, this court’s review 

 
17  Response at 3. 
18  Response at 3-4. 
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of the Bankruptcy Court’s interpretation of the law and the related questions of 

policy are to be reviewed de novo. 

Kane’s “Statement of the Case”19 begins with describing some of Kane’s 

creditors and the transactions with the party “Sure Sports.”20  It goes on to describe 

Kane’s efforts to negotiate payment of his debts, and his cooperation with the 

Chapter 7 Trustee.21  There is no indication what this narrative has to do with either 

the Motion or the issues on appeal, except as an effort to cast Kane in a positive 

light personally.  It should be noted, however, that Kane, as a debtor, has extensive 

duties to cooperate with the Chapter 7 Trustee under the Code and the Bankruptcy 

Rules.  See, e.g. 11 U.S.C. § 521, Bankruptcy Rule 4002.22  The fact that Kane has 

complied with the rules required for him to get his discharge is hardly an indication 

of personal merit. 

C. Kane’s Response essentially concedes that the Bankruptcy Court 
applied the wrong rule of law. 
 
1. Kane concedes that the Bankruptcy Code should not give high-

earning, non-consumer debtors a greater right to keep post-
petition wages than it gives consumer debtors. 

 
As a preliminary matter, the Response does not dispute that the Bankruptcy 

Court’s authority is limited to the confines of the Bankruptcy Code, and that, when 

 
19  Id. at 6-14. 
20  Id. at 6. 
21  Id. at 8. 
22  Copies of the statute and the rule are attached for the court’s convenience. 
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interpreting any provision of a statute, the court will look to similar provisions 

within the statute as a whole and the language of related or similar statutes to aid in 

interpretation.  United States v. Lkav, 712 F.3d 436, 440 (9th Cir. 2013).23 

The Response also acknowledges that BAPCPA was enacted by Congress 

for a general purpose of “improv[ing] bankruptcy law and practice by restoring 

personal responsibility…” (internal quotations and citation omitted).24   It accepts 

that the amendments to the Bankruptcy Code impose additional duties on certain 

individual debtors facing objecting creditors, including requiring them to 

contribute post-petition disposable income to a plan of reorganization. (Id. at 26- 

27.)  Finally, the Response does not dispute that a Bankruptcy Court cannot use its 

discretion to expand a debtor’s rights under the guise of a “fresh start,” and accepts 

that BAPCPA did not have a goal of allowing high-earning debtors a greater 

opportunity for a fresh start than that allowed consumer debtors. (Id. at 27.) 

2. The Bankruptcy Court’s assertion that Kane’s interest in 
keeping his post-petition wages could be considered when 
deciding the Motion was not a comment made in passing but 
was the core of the opinion. 

 
In the face of these concessions, the Response must address the Bankruptcy 

Court’s statement that an individual non-consumer Chapter 7 debtor has a 

“statutory right to a discharge and fresh start and to receive his future income free 

 
23  Appellant’s Brief at 17. 
24  Response at 26. 
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from financial encumbrances.”25  The Response does so by asserting that the 

Bankruptcy Court made this comment simply as a statement of Kane’s initial 

ability to file a Chapter 7.26  But the Bankruptcy Court’s belief that it could 

consider Kane’s interest in keeping his disposable post-petition income in the face 

of the creditors’ objections underlies the entire Order.  

The Order’s discussion of the debtor’s interests under § 706(b) begins with a 

discussion of the benefits of a Chapter 7, stating “a [Chapter 7] debtor’s post-

petition income is not subject to creditors’ claims and animates a debtor’s 

discharge following the conclusion of the case.”27  It goes on to state: “[c]rucially... 

a Chapter 7 estate does not include the wages a debtor earns or the assets he 

acquires after the bankruptcy filing,” and that the debtor “is able to make a ‘fresh 

start’ by shielding from creditors his post-petition earnings”.  (Emphasis in 

original.)28   

In the same vein, the Order states the “[d]ebtor’s primary, and most obvious 

interests, are to see that his post-petition income does not become entangled in his 

bankruptcy estate and that he obtains a timely discharge of his debts”.29  The Order 

then asserts that “as it now stands, Debtor is entitled to a discharge if he meets 

 
25  ER-V1-041 (ll. 8-10). 
26  Response at 22. 
27  ER-V1-040 (ll. 19-20). 
28  ER-V1-040 (ll. 25-28) [internal quotations and citation omitted.] 
29  ER-V1-041 (ll. 1-2). 
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applicable statutory requirements. Conversion to Chapter 11 would imperil this 

possibility.”30  It then notes that a Chapter 11 would require Kane to make 

payments over time, and that a conversion to Chapter 11 “impairs Debtor’s interest 

in a relatively quick and final resolution to his current financial troubles, the reason 

people file chapter 7 cases.”31  The Order revisits its theme at the end of its 

discussion where it states “[w]hatever challenges Chapter 7 presents for Debtor 

would be mitigated by not having to comply with a years-long payment plan. . ..”32   

Nothing in the Bankruptcy Code post-BAPCPA sets out that an individual 

debtor, in the face of a creditors objection, is entitled to avoid applying post-

petition disposable income to pay his debts. Creditors in this case have objected to 

Kane’s continuation in Chapter 7, thereby eliminating whatever valid interest Kane 

may have had in keeping his disposable income when he filed his Chapter 7.  

Nowhere in the Order, the District Court Opinion, or the Response is there any 

effort to justify why Kane, as a non-consumer individual debtor, is entitled to keep 

his post-petition wages when a high-earning consumer-debtor is not.33   

 

 
30  ER-V1-042 (ll. 13–14). 
31  ER-V1-042 (ll. 18-19). 
32  ER-V1-045 (ll. 17-19). 
33  Under 707(b), a high-earning debtor with primarily consumer debts is presumed 
to be abusing the provisions of Chapter 7 where his expenses exceed an extremely 
lean measure of what would be reasonable. A copy of § 707(b) is attached for the 
court’s convenience. See also: David R. Hague, Loopholes for the Affluent 
Bankrupt, 94 St. John’s L. Rev. 107 (2020). 
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3. Contrary to the Response’s suggestion, an individual debtor 
with primarily non-consumer debts and a high-income fares far 
better under Chapter 7 than under Chapter 11. 
 

The Response struggles with the disparity between the treatment of a 

consumer-debtor under Chapter 7 who must pass the “means test” under § 707(b), 

and a high-earning individual with non-consumer debt. The Response 

acknowledges that, if Kane had primarily consumer debts he would not be allowed 

to proceed in Chapter 7 as a result of the changes made by BAPCPA.34  To justify 

the different treatment Kane seeks to receive, the Response implies that the 

liquidation by a trustee of a debtor’s assets in Chapter 7 is equivalent to the 

payment by a debtor in a Chapter 11 plan over time.35  The Response describes 

that, in a Chapter 7 case, in exchange for giving up pre-petition assets the debtor 

receives a discharge of his debts.36  It then describes a Chapter 11 for an individual 

as one where a plan “cannot be confirmed over a creditor’s objection unless it (1) 

commits all the debtor’s disposable income over five years or (2) pays the 

objecting creditor in full, with interest, over a shorter period.”37 38 

While the Response refers to various other Chapter 11 plan requirements, it 

 
34  Response at 16. 
35  Id. at 16-18. 
36  Id. at 16. 
37  Response at 17. 
38  The description is not precise.  It is presumably referencing Bankruptcy Code § 
1129(a)(15). A copy of this section is attached for the court’s convenience. 
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does not mention the requirement that the property to be distributed to any 

objecting creditor under a Chapter 11 plan must be not less than what that creditor 

would receive if the case were in a Chapter 7.  11 U.S.C. § 1129(a)(7). This is 

known as the “best-interest-of-creditors test.”  This is distinct from the requirement 

of § 1129(a)(15).  This section provides that a Chapter 11 plan of an individual 

debtor with an objecting a creditor must distribute property equal to 5-years of the 

debtor’s projected disposable income (called here for convenience the “Income-

Contribution Requirement”).39   

The two requirements serve different purposes. The best-interests-of-the-

creditors test assures that a Chapter 11 plan will distribute, at a minimum, assets 

equivalent to the distribution of a Chapter 7 case and, is thus measured against the 

liquidation value of the assets of the bankruptcy estate.  In contrast, the Income 

Contribution Requirement is measured against the debtor’s projected disposable 

income.  A Chapter 11 plan must meet both requirements, with the Chapter 11 

debtor required to contribute future income to the extent needed to assure that 

creditors receive the full value of the five-years of disposable income. 

The Response illustrates precisely why the Income Contribution 

Requirement was added by BAPCPA.  It describes how the Chapter 7 trustee in 

 
39  “Disposable income” is defined by reference to § 1325(b)(2), which describes it 
generally as current monthly income less amounts reasonably necessary for the 
debtor and his dependents.   
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Kane’s case determined that “investment properties valued at millions of dollars” 

were abandoned by the trustee as having no value to a Chapter 7 bankruptcy 

estate.40  The lack of value, according to Kane, was the result of encumbrances on 

the property.41  The Income Contribution Requirement operates to assure that in a 

Chapter 11, Kane will not use post-petition disposable income to pay for valuable 

property where, if the property were surrendered to the lien holder or sold, that 

income could be used to pay general unsecured creditors.42 

Put another way, in Chapter 7 the bankruptcy estate is limited (with certain 

exceptions) to the value of assets held by the bankruptcy estate when the petition is 

filed, while the debtor is free to receive post-petition wages free from discharged 

debt.  11 U.S.C. § 541.  Under Chapter 11, the bankruptcy estate includes the 

debtor’s post-petition earnings under § 1115, and the debtor’s plan must pay at 

least 5-years’ worth of projected disposable income as part of a plan. It is no 

surprise that any high-earning individual debtor would choose Chapter 7 relief.43 

4.  This court has an opportunity to clarify that high-earning non-
consumer individual debtors are not entitled to more favorable 

 
40  Response at 25. 
41  Id. 
42  Here, according to Kane’s schedules, he was paying $20,000 per month of his 
income to mortgage holders of property that was not his residence—money that 
could be applied instead to pay pre-petition debt. ER-V3-611 (l. 2). 
43  There is theoretically a situation where a debtor’s income is actually smaller 
than the amount of what would be distributed in a Chapter 7 liquidation, but no one 
has suggested that is the case here. See discussion below at Section II. F.  
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treatment than consumer debtors. 
 
The Bankruptcy Court was correct when it observed that Kane was not 

prohibited from filing a petition in Chapter 7 as a matter of statute.  Its error 

occurred when it considered that Kane’s desire to keep post-petition wages, and 

not contribute them to paying his creditors, was a legitimate interest to be protected 

by the Bankruptcy Court when ruling on a conversion motion under § 706(b).  

It is simple enough for this court to clarify that wealthy debtors are not 

entitled to special treatment under the Code. The case of Decker v. U.S. Trustee, 

548 B.R. 813, 817 (D.Alaska 2015) (“Decker II”) describes the factors a court 

might consider on a motion to convert as: “(a) the debtor’s ability to repay debt; (2) 

the absence of immediate grounds for reconversion [from Chapter 11 back to 

Chapter 7]; (3) the likelihood of confirmation of a Chapter 11 plan; and (4) 

whether the parties would benefit from conversion.  Id.  Assuming that this court 

accepts this list of factors, it can clarify that the “debtor’s ability to repay debt” 

refers to whether the Income Contribution Requirement of § 1129(a)(15) would 

increase payment to creditors.  Here, the Bankruptcy Court acknowledged that it 

would, stating “obviously, converting the case would mean additional funds for 

Creditors”.44  The court can further clarify that the factor of “whether parties would 

 
44  ER-V1-035 (ll. 12-13); ER-V1-037 (ll. 24-25) - 038 (ll. 102). 
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benefit from conversion” does not include any consideration of the debtor’s desire 

to keep his post-petition income and to not pay his creditors. 

D. The Response does not cure the remaining errors of the Order. 

Of the remaining issues—the risk of immediate re-conversion of the case 

from Chapter 11 back to Chapter 7, and the ability to confirm a plan - the Response 

addresses only the latter. When considering Kane’s ability to confirm or implement 

a plan, the Bankruptcy Court made the two additional legal errors described above-

-that hypothetical holders of non-discharged claims could collect such debts 

“outside the plan,” which would “generate uncertainty,” and the claim of a security 

interest in the debtor’s post-petition wages.45  The District Court acknowledges that 

these were errors but found they were harmless, pointing to possible interference or 

lack of cooperation by other creditors.46  Kane makes a similar argument in its 

Response.47  But the lack of cooperation by creditors is always a possibility. Here, 

the fact that four of the largest creditors moved to convert the case suggests that 

 
45  ER-V1-039 (ll. 12-14). 
46  ER-V1-015 (l. 15)-016 (l. 9). 
47   The Response also argues that a hypothetical non-discharged creditor could 
collect against “property of the debtor which is not property of the estate” 
(Response at 41.) But in a Chapter 11, the debtor’s post-petition income is property 
of the estate, so would be protected—a protection that is not available under 
Chapter 7. 11 U.S.C. §1115(a)(2).  This fact is not acknowledged in the Response. 
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there would be significant cooperation.48   

When ruling on a § 706(b) motion, the court’s consideration of whether a 

debtor may confirm a plan is simply to establish that conversion is not a futile 

effort.  It does not require a determination that an as-yet proposed plan is feasible 

under § 1129.  The court in In re Baker, 503 B.R. 751 (Bankr. M.D. Fla. 2013), 

explained in a well-reasoned opinion that considering feasibility at a conversion 

hearing is premature: “[i]nstead of pre-determining the issue of feasibility at a 

conversion hearing…the Court should defer its findings on feasibility and the other 

requirements of §1129 until a confirmation hearing is properly noticed and 

scheduled.”  Id. at 759.  The Response attempts in a footnote to distinguish the 

facts in Baker by claiming that, because the debtor’s income there was “steady” 

“confirmation was all but certain.”49  First, “certainty” is not a requirement, only a 

showing that the confirmation is not futile—which has been done. Second, the 

Response does not explain how any court can pre-determine the confirmability of a 

plan that is not before it or suggest that a party moving for conversion must 

propose a plan. 

Even if this court is inclined to consider the Bankruptcy Court’s factual 

 
48  The remaining large creditor, Centennial Bank, is holdings out for a ruling that 
Kane’s debts were primarily consumer debts making him subject to the means test 
under §707(b).  Centennial Bank Case No. 22-16282. 
49  Response at 36, fn. 10. 
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conclusions regarding Kane’s ability to confirm a plan, it will find that they were 

clearly erroneous.  The Bankruptcy Court focused on its finding that Kane’s wages 

were uncertain.  This was based on three elements: a single page check identified 

by Kane as payment in the middle of the COVID shutdown; the terms of his NHL 

contract; and the physical risks of Kane’s career.50  Yet Kane never controverted 

his original estimation of his projected annual wages at $2.3 to $2.6 million.51  And 

there was no evidence that the terms of the contract and the physical challenges of 

Kane’s career would create any greater uncertainty to a plan confirmation than 

would any high-risk career.  Indeed, it is common knowledge that most people do 

not have employment contracts at all, but work on an at-will basis.  Furthermore, at 

least one NHL player has, in fact, confirmed a plan.  In re Johnson, 2016 Bakr. 

Lexis 4598.  Kane’s Response dismisses the Johnson plan confirmation stating 

“the similarities do not extend past the debtors’ shared profession and whether a 

Chapter 11 plan proposed by the debtor could be confirmed.”52  But those are 

exactly the questions the Bankruptcy Court here was assessing. 

E. Kane’s claim that the Thirteenth Amendment would prohibit an 
involuntary conversion to Chapter 11 has been soundly rejected. 
 

The Response asserts that “significant Thirteenth Amendment issues [are] 

 
50  ER-V1-035 (ll. 4-8), 034 (ll. 23-27), 037 (ll. 6-12) 
51  Appellant’s Brief at 8; ER-V3-349 (l. 22); 350 (l. 17) 
52  Response at 38. 
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implicated by involuntary conversion of an individual case.”53  The issue is not 

before the Court on appeal but must be addressed here in light of Kane’s 

comments.  Several courts have fully considered and rejected the claim that 

converting an individual debtor’s case from Chapter 7 to Chapter 11 under § 

706(b) is a violation of the Thirteenth Amendment. The court In re Gordon, 464 

B.R. 683 (Bankr. N.D.Ga. 2012) provides a detailed explanation of the issue, 

observing that a party has no Constitutional right to discharge its debts, citing 

United States v. Kras, 409 U.S. 434, 446 (1973) and noting that an individual can 

be put into an involuntary bankruptcy under § 303.  In re Gordon, Id. at 694-702.  

Put simply, there is nothing that might require Kane to work—unless he wants to 

discharge his debts.  If he decides to abandon his career instead of paying his 

creditors, he can do so.  Kane’s suggestion that there may be a Constitutional 

question is meritless. 

F.  The appeal is not equitably moot. 

 Procedurally, this argument should have been brought in a separate motion.  

By putting this into the Response, Kane avoids providing a declaration or 

supporting evidence and prevents South River from doing so.  Instead, he 

references a range of events that occurred after the Order and adds documents to 

the “supplemental excerpts to the record,” which are not part of the record on 

 
53  Response at 18. 
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appeal.   

 Substantively, the argument fails.  In the 9th Circuit, “the test for mootness 

of an appeal is whether the appellate court can give the appellant any effective 

relief in the event that it decides the matter on the merits in his favor.  If it can 

grant such relief, the matter is not moot.”  In re Burrell, 415 F.3d 994, 998 (9th 

Cir. 2005); See also In re Pattullo, 271 F.3d 898, 901 (9th Cir. 2001) (“If an event 

occurs while a case is pending on appeal that makes it impossible for the court to 

grant any effectual relief whatever to a prevailing party, the appeal is moot and 

must be dismissed.”) (citations omitted).  

Here, Kane simply lists actions by the Chapter 7 trustee taken as part of the 

liquidation process: the court’s approval of fees for the trustee and counsel, and 

Kane’s settlement agreement.54  Based on this, Kane asserts that “conversion 

would disadvantage innocent parties and result in an inequitable outcome.”55  But 

Kane does not identify who (besides himself) would be disadvantaged by 

conversion, or even describe how conversion would affect anything that has 

occurred in the case.   

The Motion seeks to convert the case to one under Chapter 11 so that Kane 

will contribute a portion of his ongoing wages to a plan to pay creditors.  Kane 

 
54  Response at 47. 
55  Id. 
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does not suggest that such relief is no longer available.  He pointedly does not 

describe what his wages are now or what they are projected to be, which he could 

have done in a separate motion with a declaration. This only suggests that, indeed, 

he continues to earn substantial wages that could be used to fund a Chapter 11 

plan.56 

III.   CONCLUSION 

Because of the extensive legal errors made by the Bankruptcy Court in 

denying the Motion to convert Kane’s case, the Order should be reversed and the 

District Court directed to enter an order converting the case to one under Chapter 

11. 

Dated: May 10, 2023 BINDER & MALTER, LLP 
 

                      By: /s/Wendy Watrous Smith   
       Wendy Watrous Smith, Attorneys for  
 South River Capital LLC  
 

  

 
56  South River notes that when Kane brought the motion in the District Court to 
dismiss that appeal based on the fact that his Sharks contract had been terminated, 
he did not tell the court that he had signed a new contract with the Edmonton 
Oilers.  [ER-V1-019, fn. 3.]  Here again claiming mootness, Kane did not disclose 
to this court that apparently he has signed new four-year contract with the Oilers in 
the Summer of 2022 reported to be worth $20.5 million.  See 
https://www.spotrac.com/nhl/edmonton-oilers/evander-kane-6346/.  Had this claim 
been brought as a motion, the facts could have been determined. 
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ATTACHMENT 
SELECTED STATUTES AND RULES 

1. 11 U.S. Code § 521 – Debtor’s Duties 

2. 11 U.S. Code § 707 – Dismissal of a case or conversion to a case under 

chapter 11 or 13 

3. 11 U.S. Code § 1129 – Confirmation of plan 

4. Rule 4002. Duties of Debtor 
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