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COUNTER-STATEMENT OF ISSUES

1. Given the IRS! pre-bankruptcy notices of liens and levies, was
Ms. Goebel’s? complaint to discharge such tax debts ripe?

i When the IRS filed its own complaint in district court, did Ms.
Goebel’s supplemental complaint cure any lack of ripeness?

3. Given five decades of consistent legislation and precedent
determining the IRS’ rights under bankruptcy laws, can Ms. Goebel seek a
determination of non-dischargeability notwithstanding the Declaratory Judgment
Act’s preclusion of declaratory judgments “with respect to Federal taxes™?

COUNTER-STATEMENT OF CASE

This interlocutory appeal arises from denial of the IRS” Fed. R. Civ. P.
12(b)(1) motion to dismiss on jurisdictional grounds. Therefore, every averment in
Ms. Goebel’s complaint is assumed to be true — on this appeal, her tax debts are
presumed dischargeable and she did not attempt to evade or defeat taxes. She is an
“honest debtor.”

The facts before this Court are, therefore, quite limited, and may be

summarized as follows.

P “IRS” is used throughout to refer to United States of America Department of the
Treasury Internal Revenue Service, defendant-appellant.

2 “Ms. Goebel” is used throughout to refer to Laura Charlene Goebel, debtor-
plaintiff-appellee.
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On September 2, 2022, Ms. Goebel filed a voluntary petition for relief
under chapter 7 of the Bankruptcy Code in the United States Bankruptcy Court for
the Eastern District of New York. SAI1-47. She had no assets available for
distribution to creditors and total debts of $623,331.31, of which the tax debts
relevant to this appeal totaled $512,545.17 and related to tax years 2008-2018. SAS;
SA1S.

The IRS had assessed taxes with respect to those years, entered into
installment payment agreements with respect to certain of those years, and from time
to time noticed Ms. Goebel with respect to liens and levies on her property with
respect to those years. SAS8 q 6(c), SAS9 9 6(e) (referring to installment
agreements); SA76-104. Ms. Goebel made what payments she could and made an
offer of settlement that was rejected by the IRS. SA11295; SA77-78; SA81; SA8S.

The tax debts are so old that they are subject to the Bankruptcy Code’s
general discharge unless Ms. Goebel “willfully attempted in any manner to evade or
defeat” the tax debts under section 523(a)(1)(C) of the Bankruptcy Code. 11 U.S.C.
§ 523(a)(1)(C). Unless otherwise indicated, each reference to a section is to a section
of the Bankruptcy Code, 11 U.S.C. §§ 101 et seq., and to the correlative section in
Title 11, U.S.C. As noted above, for purposes of this appeal Ms. Goebel is deemed
not to have willfully attempted to evade or defeat her tax debts.

Ms. Goebel put the IRS to its proof by filing, on October 23, 2022, a
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complaint in the bankruptcy court under Rule 7001(f) of the Federal Rules of
Bankruptcy Procedure® to determine the dischargeability of her old tax debts. A18-
A31. On December 7, 2022, the bankruptcy court entered a discharge order. SA124.

On March 14, 2023, the IRS filed its own complaint in the United States
District Court for the Eastern District of New York. SA127-136; SA137-142. The
IRS’ district court action is before U.S. District Judge Dora L. Irizarry.

On April 21, 2023, the IRS moved in bankruptcy court to dismiss Ms.
Goebel’s complaint for lack of jurisdiction under Bankruptcy Rule 7012(b)(1) and
Fed. R. Civ. P. 12(b)(1) incorporated therein. SA48. The IRS contended that that
Ms. Goebel’s bankruptcy court complaint could not be ripe until the IRS filed its
district court complaint and therefore, the IRS argued, the IRS’ district court
complaint was filed first and the district court had jurisdiction under the first to file
rule. SA68-69. The IRS also contended that the Declaratory Judgment Act, 28
U.S.C. § 2201(a), barred the bankruptcy court from adjudicating the dischargeability
of tax claims. SA62-65.

On March 13, 2024, the bankruptcy court denied the IRS’ motion to
dismiss. A227-266; A207-209. In light of the IRS’ district court complaint, the

bankruptcy court ruled that Ms. Goebel could cure any ripeness issue by filing a

3 Hereinafter, the “Bankruptcy Rules.”
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supplemental complaint under Fed R. Civ. P. 15(d).* A209; A264. The bankruptcy
court ruled that the Declaratory Judgment Act did not preclude the bankruptcy court
from adjudicating whether the old tax debts are discharged. A252, A264.

The IRS moved the district court for leave to appeal the bankruptcy
court’s interlocutory order under 28 U.S.C. § 158(a)(3). A210-216. The motion for
leave to appeal was before U.S. District Judge Irizarry, who certified the motion
directly to this Court. A221-226. Ms. Goebel and the IRS agreed to adjourn
proceedings before Judge Irizarry on the IRS’ district court complaint until the
resolution of this appeal.

STANDARD OF REVIEW

In this appeal of an interlocutory order, the bankruptcy court’s denial
of the IRS’ motion to dismiss Ms. Goebel’s complaint is subject to de novo review.

JURISDICTION

Under 28 U.S.C. §§ 1334(a) & (b), the United States District Court for
the Eastern District of New York has original and exclusive jurisdiction over all
cases under the Bankruptcy Code and original but not exclusive jurisdiction over all
civil proceedings arising under the Bankruptcy Code or arising in or related to cases

under the Bankruptcy Code. This grant of jurisdiction includes jurisdiction over

* Hereinafter “Rule 15(d).” Bankruptcy Rule 7015 provides that Rule 15 applies to
adversary proceedings.
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dischargeability proceedings.

The United States District Court of the Eastern District of New York
has referred all such cases and proceedings to the United States Bankruptcy Court
for the Eastern District of New York pursuant to 28 U.S.C. § 157(a).

The bankruptcy court has jurisdiction to adjudicate the dischargeability
of the old tax debts as a “core matter” under 28 U.S.C. § 157(b)(2)(I).

This Court took jurisdiction over this interlocutory appeal upon
certification of the three issues restated above pursuant to 28 U.S.C. §§ 158(a)(3) &
(d)(2)(A).

SUMMARY OF ARGUMENT

This appeal raises the fundamental issue of whether a debtor who has
been pursued by the IRS prior to bankruptcy can, within her bankruptcy case, obtain
a ruling on whether her tax debts are discharged so that she can emerge with a “fresh
start” —“a new opportunity in life and a clear field for future effort, unhampered by
the pressure and discouragement” of her old tax debts. Local Loan Co. v. Hunt, 292
U.S. 234, 244 (1934).

The Bankruptcy Code and Bankruptcy Rules authorized Ms. Goebel to
seek such a ruling in bankruptcy court against the IRS and abrogated the IRS’
sovereign immunity to allow her to do so. This authority, and the bankruptcy court’s

traditional “in rem” jurisdiction over Ms. Goebel’s estate, made Ms. Goebel’s
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complaint ripe when filed.

When the IRS filed its later complaint in district court, Ms. Goebel’s
supplemental complaint, to the extent it was necessary, related back to her original
complaint to preserve the superior jurisdiction over discharge that Congress gave the
bankruptcy court.

Finally, the Declaratory Judgment Act does not shield the IRS from a
bankruptcy court’s determination that tax claims are dischargeable under the
Bankruptcy Code. No court has ever held that it does. The IRS’ argument for such
a shield contradicts the Bankruptcy Code’s abrogation of sovereign immunity and
numerous Supreme Court precedent holding that such abrogation renders the IRS
subject to bankruptcy court orders determining its rights under the Bankruptcy Code.

The IRS argues that the IRS, and only the IRS, may seek a ruling on
dischargeability at a time and in a court of its choosing — an argument which, if
accepted, would establish a precedent allowing the IRS to resume pre-bankruptcy
collection efforts after the case is over and the debtor has lost access to counsel —
contrary to the expressed intent of Congress codified in three successive statutes

including the current Bankruptcy Code.> The IRS’ argument destroys the discharge

>See S. Rep. No. 91-1173, at 2 (1970) (Addendum, ADD-32). This Report explains
the purpose of the 1970 amendments to the Bankruptcy Act of 1898, which were,
as discussed below, re-enacted in the current version of the Bankruptcy Code.

6
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as it relates to taxes, and has been repeatedly rejected by Congress, most recently in
the Bankruptcy Code.

In sum: Ms. Goebel did exactly what the Bankruptcy Code and the
Bankruptcy Rules authorize her to do in accordance with manifest Congressional
intent: she sought an expedited determination of the dischargeability of her tax
claims in bankruptcy court. Neither Article III of the Constitution, nor the
Declaratory Judgment Act, precluded her from doing so.

ARGUMENT

I. Ms. Goebel’s Complaint Was Ripe When Filed.

a. The Plain Language of the Bankruptcy Rules,
Bankruptcy Code and Title 28 Made Ms. Goebel’s
Complaint Justiciable.

The Bankruptcy Rules, the Bankruptcy Code and Title 28° all provided
Ms. Goebel with authority, power and jurisdiction to bring her complaint in
bankruptcy court against the IRS in October of 2022. In particular:
e Bankruptcy Rule 4007(a) & (b) authorize Ms. Goebel to bring her
dischargeability complaint under section 523(a)(1) “at any time.”
e Section 106(a)(1) of the Bankruptcy Code allows Ms. Goebel to sue
the IRS to determine dischargeability by abrogating the IRS’

sovereign immunity under section 523(a)(1).

628 U.S.C. §§ 101 et seq.
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e 28 U.S.C. § 157(b)(1) & (b)(2)(I) provide that the dischargeability
of the old tax debts is a “core proceeding” which the statute
specifically authorizes the bankruptcy court to hear and determine.

The IRS argues that Ms. Goebel’s October complaint was brought
before her November discharge—but there is no requirement in the Bankruptcy
Code or Bankruptcy Rules that a debtor wait for a general discharge before bringing
a proceeding to determine the dischargeability of particular claims.

The statute shows a general discharge cannot be a jurisdictional pre-
requisite. Section 523(c) and Bankruptcy Rule 4007(c) provide that creditors with
allegedly non-dischargeable claims for fraud or breach of fiduciary duty under
section 523(a)(2), (4) or (6) must bring dischargeability proceedings within 60 days
of the first date set for a meeting of creditors in a chapter 7 case—always before a
general discharge has been granted. Fed. R. Bankr. P. 4004(a) (objections to general
discharge due 60 days after the date fixed for the first meeting of creditors) & Fed.
R. Bankr. P. 4004(c) (general discharge granted only after expiration of time to file
objections). Requiring a general discharge as a jurisdictional condition would
disrupt all such proceedings, and that has never been the law.

Section 507(a)(8) provides further evidence that that a general
discharge cannot be a jurisdictional pre-requisite. Section 507(a)(8) determines

what tax claims are entitled to priority. Tax claims entitled to priority are among the
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tax claims that are excepted from discharge. 11 U.S.C. § 523(a)(1)(A); see also
Young v. United States, 535 U.S. 43, 4647 (2002). Every chapter 11, chapter 12 or
chapter 13 plan must provide for full payment of all priority (and thus usually non-
dischargeable”) tax claims.® 11 U.S.C. §§ 1129(a)(9)(C), 1222(a)(2) & 1322(a)(2).
Thus there is no way to confirm a chapter 11, chapter 12 or chapter 13 plan without
obtaining, prior to discharge, a determination of the tax claims entitled to priority
and excepted from discharge.

The IRS’ argument that Bankruptcy Rule 4007 cannot create standing
and cannot create ripeness is misplaced — the argument is contrary to the statute and
the facts.

The statute provides standing: Ms. Goebel is the beneficiary of a
general discharge and therefore has standing to litigate the scope of that discharge.
Congress acknowledged Ms. Goebel’s standing by abrogating the IRS’ immunity in
discharge proceedings. Section 106(a)(1)’s abrogation of the IRS’ immunity with
respect to section 523(a) has meaning only if Ms. Goebel can be a plaintiff, and the
IRS can be a defendant, under section 523(a). The IRS’ argument would write the
abrogation of immunity with respect to section 523(a) out of the statute.

The IRS’ ripeness argument flies in the face of section 505(a)(1) which

7 Some priority tax claims are dischargeable in chapter 13 under 11 U.S.C. § 1328(a).

¥ Of course, the taxing authority can agree to less than payment in full.

9
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provides bankruptcy courts the power to determine the “amount or legality” of any
tax “whether or not previously assessed.” Just as proceedings to determine “the
amount or legality” of yet-to-be assessed tax claims are ripe under section 505,
proceedings to determine dischargeability of yet-to-be-excepted tax claims are ripe
under section 523(a)(1).

The IRS attempts to distinguish section 523(a)(1) proceedings as
“establishing a defense” (and therefore, the IRS argues, unripe) from section 505
proceedings as establishing “the amount or legality of a tax” (and therefore, the IRS
argues, ripe) — but the IRS’ argument dissolves before the language of section 505
and Supreme Court precedent. Determining the “legality” of an unassessed tax
under section 505 involves nothing more than determining whether the debtor has a
defense to the unassessed tax under the Internal Revenue Code. The Supreme Court
has for almost 90 years sustained the justiciability of lawsuits initiated in federal
court to establish a federal defense to a claim under federal law. MedImmune, Inc.
v. Genentech, Inc., 549 U.S. 118, 126, 127 n.7 (2007) (quoting Aetna Life Ins. Co.
v. Haworth, 300 U.S. 227, 240-41 (1937)).

In sum: the plain language of the Bankruptcy Code and the Bankruptcy
Rules authorized Ms. Goebel to bring her complaint when she did (in October 2022),

and where she did (in bankruptcy court).

10
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b.  Congress Wrote the Bankruptcy Code to Make Ms.
Goebel’s Complaint Justiciable When Filed.

The legislative history of the Bankruptcy Reform Act of 1978 shows
that Congress wrote the Bankruptcy Code (section 106 and section 523), amended
Title 28 (28 U.S.C. § 1334(b)) and endorsed Bankruptcy Rule 4007 to authorize Ms.
Goebel to bring her complaint when she did, and where she did.

Debtors such as Ms. Goebel have had the right, the power and the
jurisdiction to bring discharge proceedings against the IRS for over 54 years, ever
since Congress enacted section 17c of the Bankruptcy Act of 1898 in 1970, re-
enacted section 17c¢ in the Bankruptcy Reform Act of 1978, and reinforced section
17c¢ in the Bankruptcy Reform Act of 1994.

The 1970 amendments provided jurisdiction to determine
dischargeability,’ authorized the bankrupt to seek (and the bankruptcy court to grant)
a determination of dischargeability,'® and provided for the injunction and
supersession of dischargeability proceedings in other courts.!!

As the Supreme Court recognized in United States v. Nordic Village,

911 U.S.C. § 11(a)(12) (1976) (Addendum, ADD-1).

011 US.C. § 35(c)(1) & (3) (1976) (Addendum, ADD-5); Bankruptcy Rule
409(a)(1) (former) (Addendum, ADD-20-21).

111 US.C. § 35(c)4) (1976) (Addendum, ADD-5). See 1A COLLIER ON
BANKRUPTCY § 17.14[10] (14th ed. 1978), available from the New York Law
Institute (Addendum, ADD-38).

11
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Inc., 503 U.S. 30, 36 (1992) — and as the legislative history of the Bankruptcy Code
of 1978 shows — the Bankruptcy Code re-enacted the 1970 amendments.

The substantive provisions of section 17¢ of the Bankruptcy Act of
1898 were incorporated in Bankruptcy Code section 523. The jurisdiction
provisions of section 17c were subsumed in the general grant of jurisdiction under
28 U.S.C. § 1334(b). S. Rep. No. 95-989, at 77 (1978) (“S. Rep. 989”) (28 U.S.C.
§ 1334(b) made specific grant of jurisdiction over dischargeability unnecessary)
(Addendum, ADD-35); H.R. Rep. No. 95-595, at 363 (1977) (“H.R. Rep. 595”)
(Addendum, ADD-27). All Senate and House Reports relating to the Bankruptcy
Code endorsed a bankruptcy rule authorizing the debtor to seek dischargeability of
debts at any time: “The Rules of Bankruptcy Procedure will specify, as they do
today, who may request determination of dischargeability . . . and when such a
request may be made.” S. Rep. 989 at 77; H.R. Rep. 595 at 363; see also S. Rep.
No. 95-1106, at 9 (1978) (stating intention of S. 2266 is to retain substance of section
17c¢ of the Bankruptcy Act, under which a debtor had the ability to seek

dischargeability of a tax claim in bankruptcy court) (Addendum, ADD-30).!2

12 The Bankruptcy Rule at the time of the legislation was Bankruptcy Rule 409(a)(2).
“Under former Rule 409(a)(2), the court was given fairly wide latitude in setting
a deadline for the filing of dischargeability complaints, which could be as early
as the first date set for the meeting of creditors in some cases or as late as 90 days
thereafter.” 9A COLLIER ON BANKRUPTCY 9§ 4007.RH[1] (16th ed. 2025)
(LEXIS).

12
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Congress cemented the debtor’s right to seek discharge of tax claims in
bankruptcy court, and indeed cemented the superiority of bankruptcy court
jurisdiction, in the final debates over sovereign immunity. Congress rejected Senate
Bill 2266, which provided no statutory abrogation of sovereign immunity, in favor
of the House Amendment, which enacted section 106(c)'® abrogating sovereign
immunity under all sections of the Bankruptcy Code of 1978.

Joint Explanatory Statements in the Congressional Record explained
the purpose of the House Amendment:

Under the House Amendment, as under present law, an

individual debtor can also file a complaint to determine

dischargeability. Consequently, where the tax authority does not

file a claim or a request that the bankruptcy court determine

dischargeability of a specific tax liability, the debtor could file

such a request on his own behalf, so that the bankruptcy court

would then determine both the validity of the claim against assets

in the estate and also the personal liability of the debtor for any
nondischargeable tax.

Joint Explanatory Statements on Compromise Bill, 124 Cong. Rec. H 11110 (Sept.
8, 1978) (Addendum, ADD-10); Joint Explanatory Statements on Compromise Bill,
124 Cong. Rec. S 17427 (Oct. 6, 1978) (Addendum, ADD-17). The Joint

Explanatory Statements conclude:

In essence, under the House Amendment, the bankruptcy judge
will have authority to determine which court will determine the

13 Later amended and restated in 1994 as current sections 106(a)(1)—(5), 11 U.S.C. §
106(a)(1)—(5), as discussed below.

13
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merits of the tax claim both as to claims against the estate and
claims against the debtor concerning his personal liability for
nondischargeable taxes.

124 Cong. Rec. H 11111 (Addendum, ADD-10-11); 124 Cong. Rec. S 17428
(Addendum, ADD-17).

The Joint Explanatory Statements were identical statements made on
the floor of the House and Senate immediately before the final votes on the
Bankruptcy Code of 1978, and are therefore the most authoritative statements of
Congressional intent with respect to the interpretation and enforcement of the statute.

The abrogation of the IRS’ sovereign immunity shows that Congress,
in enacting the Bankruptcy Code, rejected the IRS’ argument that Ms. Goebel’s

complaint was not “ripe”:

[The section] codifies in re Gwilliam, 519 F.2d 407 (9th Cir.,
1975), and in re Dolard, 519 F.2d 282 (9th Cir., 1975), permitting
the bankruptcy court to determine the amount and
dischargeability of tax liabilities owing by the debtor or the estate
prior to or during a bankruptcy case whether or not the
governmental unit to which such taxes are owed files a proof of
claim.

Joint Explanatory Statements, 124 Cong. Rec. H 11091 (Addendum, ADD-9); 124
Cong. Rec. S 17407 (Addendum, ADD-15).

In Gwilliam, the IRS had argued that court lacked jurisdiction for want
of an “existing controversy” because the IRS had not filed a proof of claim or

otherwise appeared in the bankruptcy case. The Ninth Circuit would have none of

14
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it:
Such refusal and non-action by IRS is apparently an attempt to
avoid the Bankruptcy Court’s determination of the Bankrupt’s
federal tax liability and indebtedness and the ultimate discharge
in bankruptcy of a bankrupt’s eligible tax indebtedness, and we
believe is directly opposed to [the statute] and the policy flowing
therefrom to allow a bankrupt to start over and enhance the

individual’s chances of financially rehabilitating himself by
eliminating his old tax debts.

Gwilliam v. United States (In re Gwilliam), 519 F.2d 407, 409 (9th Cir. 1975). The
Ninth Circuit’s holding is particularly relevant to this case, given Congress’ intent
to “codify” its opinions.

Therefore, the IRS is wrong when it asserts that section 17c¢ of the
Bankruptcy Act of 1898 was a “short-lived” expansion of bankruptcy court power
which (the IRS erroneously asserts) was “repealed” by the Bankruptcy Code. The
statute is to the contrary, the rule is to the contrary, and the legislative history is to
the contrary.

G Neither Section 523 nor Bankruptcy Rule 4007

Violates Article III’s Requirement of a Case or
Controversy

The Bankruptcy Code authorized Ms. Goebel to seek a determination
of dischargeability, Bankruptcy Rule 4007(a) & (b) provide that Ms. Goebel could
do so at any time, and the legislative history of the Bankruptcy Code shows that
Congress wrote the statute (and endorsed the rule) to achieve those ends.

Nothing in Article III makes a proceeding under the rule non-justiciable

15
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for lack of standing or ripeness. Bankruptcy is and always been an “in rem”
proceeding. Tenn. Student Assistance Corp. v. Hood, 541 U.S. 440, 447 (2004).
Once a federal court takes jurisdiction over the “res it has jurisdiction to determine
rights in the “res.”

The discharge is itself part of the “res” over which the bankruptcy court
has in rem jurisdiction. Hood, 541 U.S. at 447. Ms. Goebel’s commencement of
her bankruptcy case satisfied Article I1I requirements of a case and controversy over
her discharge and the right to initiate litigation over the scope of her discharge.

Ms. Goebel initiated proceedings to determine the dischargeability of
her old tax debts to make her discharge meaningful. Carter Day Indus., Inc. v. Env'’t
Prot. Agency (In re Combustion Equip. Assocs., Inc.), 838 F.2d 35, 37 (2d Cir. 1988)
(the Bankruptcy Code can accelerate a party’s right to litigate by allowing a
bankruptcy judge to estimate contingent liabilities).

Even on an “in personam” basis, the IRS’ efforts to collect from Ms.
Goebel would support jurisdiction under Article III. If the old tax debts are
discharged, Ms. Goebel owes the IRS nothing; if the old tax debts are not discharged,
Ms. Goebel owes the IRS more than $500,000. The old tax debts are therefore a
contingent liability. The Supreme Court has held that a contingent liability is
sufficient to establish injury in fact and establish ripeness for federal jurisdiction.

Aetna Life Ins. Co. of Hartford, Conn. v. Haworth, 300 U.S. 227, 241 (1937)

16
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(“Where there is such a concrete case admitting of an immediate and definitive
determination of the legal rights of the parties in an adversary proceeding upon the
facts alleged, the judicial function may be appropriately exercised . . ..”). This is
true when the dispute is “definite and concrete,” touches “legal relations of parties
having adverse legal interests” and “admit[s] of specific relief through a decree of a
conclusive character” based on facts that have already occurred. Medlmmune, Inc.
v. Genentech, Inc., 549 U.S. at 127 (quoting Aetna Life Ins. Co., 300 U.S. at 240—
41).

The threat of IRS enforcement was sufficient injury to justify Ms.
Goebel’s proceeding to determine dischargeability, see Thompson v. United States
(In re Thompson), 666 B.R. 1, 13 (Bankr. E.D.N.Y. 2024) (denying IRS’ motion to
dismiss for lack of subject matter jurisdiction because of debtor’s “concern about the
future collectability of a debt is an authentic, legitimate, and substantive ground to
bring a dischargeability action”). Delay in a determination of dischargeability is
itself “injury in fact.” Cf. In re Sisk, 962 F.3d 1133, 1142-43 (9th Cir. 2020)
(reversing orders that had imposed a minimum duration for chapter 13 plans and
delayed discharge for debtors who paid all amounts under their chapter 13 plans
prior to the minimum duration).

The dischargeability of old tax debts comprising 80% of Ms. Goebel’s

liabilities was therefore justiciable from the moment she filed her bankruptcy

17
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petition. Educ. Credit Mgmt. Corp. v. Coleman (In re Coleman), 560 F.3d 1000,
1005 (9th Cir. 2009). Her “purpose in filing” was to seek the discharge of her old
tax debts which the IRS had tried to enforce. This presented a “substantial
controversy” that was “certainly ‘definite and concrete, not hypothetical or
abstract’ over “a specific and defined debt. Id. (quoting Thomas v. Anchorage
Equal Rights Comm’n, 220 F.3d 1134, 1139 (9th Cir. 2000) (en banc)) (sustaining
complaint to determine dischargeability of student loan before general discharge).!

Finally, the IRS’ argument that Ms. Goebel’s complaint was unusual
and unfairly pre-emptive is contradicted by a myriad of reported cases showing that
debtors routinely initiate proceedings to determine whether debts are dischargeable

under section 523(a): Colsen v. United States (In re Colsen), 446 F.3d 836 (8th Cir.

4 Coleman addressed the dischargeability of a student loan in chapter 13. Chapter
13 debtors earn a general discharge only after they complete payments under their
chapter 13 plans and a discharge of student loans only after they show
“substantial hardship.” Some circuits allow a debtor to show that paying their
student loans would be an “undue hardship” before earning the general discharge
(see In re Coleman, 560 F.3d 1000 (9th Cir. 2009); Cassim v. Educ. Credit Mgmt.
(In re Cassim), 594 F.3d 432, 440 (6th Cir. 2010)), others want the showing
proximate to completion of the plan (see Ekenasi v. Educ. Res. Inst. (In re
Ekenasi), 325 F.3d 541, 547 (4th Cir. 2003); Bender v. Educ. Credit Mgmt. Corp.
(In re Bender), 368 F.3d 846, 847 (8th Cir. 2004)), but none has held that a
discharge is a jurisdictional requirement. Ekenasi, 325 F.3d at 547, Bender, 368
F.3d at 847. Ms. Goebel’s dischargeability complaint is stronger — more ripe —
than any of the complaints debated in chapter 13 cases: as a chapter 7 debtor, Ms.
Goebel was entitled to a general discharge immediately, did not have to show
financial hardship to obtain a discharge of her old tax debts, and had received
notices of levies and liens in respect of old tax debits.

18
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2006) (dischargeability of tax debts); La. Dep’t of Revenue v. Lewis (In re Lewis),
199 F.3d 249 (5th Cir. 2000) (taxes under § 523(a)(1)). See also Pa. Dep’t of Pub.
Welfare v. Davenport, 495 U.S. 552 (1990) (whether restitution debts are
dischargeable under 11 U.S.C. § 1328(a)); Burks v. Louisiana (In re Burks), 244
F.3d 1245 (11th Cir. 2001) (whether debts for a stipend are not a student loan and
hence qualify for discharge); Harrell v. Sharp (In re Harrell), 754 F.2d 902 (11th
Cir. 1985) (whether debt is not for alimony or support and hence qualifies for
discharge). The IRS’ quest to preclude debtor-initiated dischargeability proceedings
is not only unsupported by statute and contradicted by legislative history, it would
up-end decades of established bankruptcy practice in violation of Supreme Court
adjuration: “We, however, ‘will not read the Bankruptcy Code to erode past
bankruptcy practice absent a clear indication that Congress intended such a
departure.”” Cohen v. de la Cruz, 523 U.S. 213, 221 (1998) (quoting Davenport v.
Pa. Dept. of Public Welfare, 495 U.S. 552, 563 (1990)).

The few lower court decisions cited by the IRS provide no basis for a
contrary result. None of those decisions address Congress’ manifest intent in three
successive statutes, including the current Bankruptcy Code, that authorize debtor-

initiated discharge proceedings — perhaps because in the cited cases the IRS was
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either unopposed'® or represented it had no intent to prosecute or reason to
investigate the dischargeability of its claims.'® In no cited case did the IRS do what
it did here: file its own complaint in district court shortly after receiving notice of
Ms. Goebel’s bankruptcy court complaint.

II.  Ms. Goebel’s Supplemental Complaint Cured Any Issue
With Respect to Ripeness under Rule 15(d)

The bankruptcy court ruled that any issue as to ripeness could be cured
after the IRS filed its own district court complaint by Ms. Goebel filing a
supplemental complaint under Bankruptcy Rule 7015, which incorporates Rule

15(d). In appealing this ruling, the IRS has constructed an argument that would

'S Namai v. United States (In re Namai), Adv. No. 23-ap-00044, 2023 WL 5422627,
at *1 (Bankr. D. Md. Aug. 21, 2023) (dischargeability complaint dismissed when
debtor failed to appear).

1 Mlincek v. United States (In re Mlincek), 350 B.R. 764, 76970 (Bankr. N.D. Ohio
2006) (dismissing on prudential grounds given IRS’ statement it had no intent to
assert nondischargeable claims); Sheehan v. United States (In re Sheehan), Adv.
No. 09-1351, 2010 WL 4499326, at *6 (Bankr. N.D. Ohio Oct. 29, 2010) (same);
IRS v. Wallace (In re Wallace), No. 23-cv-1331, 2023 WL 7360835, at *8-9
(C.D. Ill. Nov. 7, 2023) (district court vacated for lack of ripeness but remanded
to allow debtor to file supplemental complaint under Rule 15(d) given the IRS’
post-complaint declaration of its intent to collect the tax debts); Hinton v. United
States, Adv. No. 09 A 621, 2011 WL 1838724, at *1 (N.D. Ill. May 12, 2011)
(IRS represented it had no facts justifying exception to discharge, no present
intent to investigate and that it would abate the tax upon debtor’s discharge);
Erikson v. U.S. Dep’t of Treasury (In re Erikson), Adv. No. 12-05546, 2013 WL
2035875, at *1 (Bankr. E.D. Mich. May 10, 2013) (IRS stated no present intent
to assert non-dischargeable claims, no present reason warranting an investigation
into debtors’ conduct and an intention to suspend or abate tax assessments which
made nondischargeability “remote”).
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prevent any debtor from ever filing a dischargeability complaint. The IRS argues
that its pre-bankruptcy collection efforts did not make Ms. Goebel’s original
complaint ripe, that only the IRS’ post-bankruptcy complaint creates ripeness and
that Ms. Goebel’s supplemental complaint never relates back to make her prior
complaint ripe — an argument that should be rejected for the “catch-22” that it is."’
The Supreme Court has suggested that a supplemental complaint avoids
dismissal when the plaintiff satisfies a pre-suit statutory requirement while the case
is pending, Mathews v. Diaz, 426 U.S. 67,75 (1976), and six circuits have held that
a supplemental complaint under Rule 15(d) can be used to cure a jurisdictional
defect.!® This Court has never held to the contrary, see Saleh v. Sulka Trading Ltd.,
957 F.3d 348, 354 (2d Cir. 2020) (“[W]e have never squarely addressed whether
events occurring after the filing of a complaint may cure a jurisdictional defect that
existed at the time of initial filing. That question has divided our sister circuits.”),
and has suggested in dicta that it would follow the majority view. Fund Liquidation

Holdings LLC v. Bank of Am. Corp., 991 F.3d 370, 390-92 (2d Cir. 2021)

17 See Williams v. Reed, 604 U.S. | 145 S. Ct. 465, 468, 470 (2025); Berni v.
Barilla S.p.A., 964 F.3d 141, 148 (2d Cir. 2020).

18 Scahill v. District of Columbia, 909 F.3d 1177, 1184 (D.C. Cir. 2018); United
States ex rel. Gadbois v. Pharmerica Corp., 809 F.3d 1, 6 n.2 (1st Cir. 2015);
Northstar Fin. Advisors v. Schwab Invs., 779 F.3d 1036, 1044 (9th Cir. 2015);
Feldman v. Law Enf’t Assocs. Corp., 752 F.3d 339, 347 (4th Cir. 2014); Prasco,
LLC v. Medicis Pharm Corp., 537 F.3d 1329, 1337 (Fed. Cir. 2008); Wilson v.
Westinghouse Elec. Corp., 838 F.2d 286, 290 (8th Cir. 1988).
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(“[N]Jumerous courts have made clear that, in certain instances, subject-matter
jurisdiction can even be obtained after a case’s initiation and given retroactive effect
through procedural rules.”).

None of the opinions cited by the IRS involve a proceeding remotely
similar to the proceedings in this case.

The opinions cited by the IRS involve standing (the injury asserted was
too attenuated'?), an injunction against future acts that might never happen,® a suit
to protest government denial of an application the plaintiff had not yet filed,*! a
declaratory judgment against preliminary government action that had no force and
effect,?? or post-complaint actions to create diversity jurisdiction. Each of the cited
opinions involved a fact critical to the jurisdiction of the court or the injury to the
plaintiff. None of the opinions has any bearing on this case.

The bankruptcy court at all times had jurisdiction under 28 U.S.C. §
157(a) & (b)(2) and 28 U.S.C. § 1334(b). Ms. Goebel at all times had standing to
determine the scope of her discharge under section 523. No future action was

required to determine whether or not Ms. Goebel’s tax debts were dischargeable —

9 City of Hartford v. Towns of Glastonbury, 561 F.2d 1032, 1050-52 (2d Cir. 1976)
(en banc).

2 Park v. Forest Serv. of U.S., 205 F.3d 1034 (8th Cir. 2000).

2t Kleinknecht v. Ritter, No. 21-2041, 2023 WL 380536, at *3 n.2 (2d Cir. Jan. 25,
2023).

22 Trump v. New York, 592 U.S. 125 (2020).
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Ms. Goebel was not asking the IRS to do or not do anything, and no act was required
of Ms. Goebel herself at the time she filed her complaint. All facts relating to
dischargeability had already happened.

The law shows that the supplemental complaint should relate back.
Congress abrogated the IRS’ sovereign immunity in dischargeability proceedings
under section 523, provided jurisdiction under 28 U.S.C. § 1334(b) for
dischargeability proceedings, endorsed Bankruptcy Rule 4007(a) & (b) authorizing
the debtor to seek a dischargeability ruling at any time, and gave the bankruptcy
court the power to enjoin competing dischargeability proceedings under section
524(a)(2).

Indeed, the law provides superior jurisdiction to the bankruptcy court
on discharge issues brought in other courts. A dischargeability proceeding can be
removed from another court under 28 U.S.C. § 1452, see 1 COLLIER ON
BANKRUPTCY 9§ 3.07 (16th ed. 2025) (LEXIS), the court can enforce the discharge
injunction of section 524(a)(2) against creditors that bring collection actions in other
courts, see 4 COLLIER ON BANKRUPTCY 9§ 524.02[2][a] (16th ed. 2025) (LEXIS), and
a state court judgement on a discharged debt can be declared void under section
524(a). Id. § 524.02[1]. Given section 524(a)(2), there cannot be a first-to-file rule
in dischargeability litigation — especially where, as here, the bankruptcy case is not

closed.
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Thus Ms. Goebel’s supplemental complaint, to the extent it was
necessary, served merely to retain the superior jurisdiction in the bankruptcy court
that the Bankruptcy Code provides and that Congress explicitly intended the
bankruptcy court to have: “[T]he bankruptcy judge will have authority to determine
which court will determine the merits of the tax claim both as to claims against the
estate and claims against the debtor concerning his personal liability for non-
dischargeable taxes.” Joint Explanatory Statements, 124 Cong. Rec. H 11111 (Sept.
28, 1978) (Addendum, ADD-11); 124 Cong. Rec. S 17428 (Oct. 6, 1978)
(Addendum, ADD-17).%

III. The Declaratory Judgment Act Does Not Bar Ms. Goebel’s
Action to Determine the Dischargeability of Stale Tax Claims.

In the 90 years since the Declaratory Judgment Act was first amended
to exclude declaratory judgments “with respect to Federal taxes,” in the 55 years
since bankruptcy courts were given explicit power and jurisdiction to determine

dischargeability of tax claims, and in the 47 years since the Bankruptcy Code

2 The IRS argues that most dischargeability litigation is brought in state court (IRS
Br. at 5) — this argument is both irrelevant and unsupported. Taggart v. Lorenzen,
587 U.S. 554, 563—64 (2019) in particular says only that a creditor has no duty to
determine dischargeability of its claim in bankruptcy court before litigating in
state court. Taggart says nothing about a debtor’s right to determine
dischargeability in bankruptcy court. Taggart’s dicta that dischargeability
litigation is usually brought in state court (id. at 564) applies to cases brought by
creditors (not debtors) and is supported only by authorities observing that
jurisdiction is held concurrently by the bankruptcy and non-bankruptcy courts.
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explicitly abrogated the IRS’ sovereign immunity in dischargeability proceedings,
counsel has found no opinion holding that the Declaratory Judgment Act precludes
a bankruptcy court from determining dischargeability of a tax claim.

The IRS cites none.

The history and language of the Declaratory Judgment Act itself, its
amendment in the same 1978 statute which enacted the Bankruptcy Code, and the
subsequent Bankruptcy Reform Act of 1994, all show that the Declaratory Judgment
Act does not restrict a bankruptcy court from determining that old tax debts are
dischargeable under section 523:

We cannot believe that Congress gave the bankruptcy court

jurisdiction to determine the dischargeability of tax debts where

the United States has not filed a proof of claim, as we have held,

and then intended that the determinations should be prohibited
by the Declaratory Judgment Act.

Bostwick v. United States (In re Bostwick), 521 F.2d 741, 747 (8th Cir. 1975), echoed
in McKenzie v. United States, 536 F.2d 726, 728 (7th Cir. 1976), and cited by the
Supreme Court in its interpretation of IRS’ sovereign immunity under the
Bankruptcy Code. United States v. Nordic Village, Inc., 503 U.S. at 36.

There are at least five reasons why the Declaratory Judgment Act does

not bar Ms. Goebel’s action to determine dischargeability of her tax claims.
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a. Ms. Goebel Sought a Determination of
Dischargeability, not a Declaratory Judgment

Neither Ms. Goebel’s original complaint, nor her supplemental
complaint, sought a “declaratory judgment” against the IRS. She commenced “a
proceeding to determine dischargeability of a debt” under Bankruptcy Rule 7001(f).
She did mot commence “a proceeding to obtain a declaratory judgment” under
Bankruptcy Rule 7001(1).

The distinction between determinations and declaratory judgments is
not unique to dischargeability proceedings. The distinction appears throughout the
Bankruptcy Rules. The value of collateral subject to an IRS lien, or the priority of
the IRS’ tax claim, is determined in a contested matter under Bankruptcy Rule 3012
—not in an adversary proceeding for a declaratory judgment under Bankruptcy Rule
7001(1). Whether an IRS lien is voidable is a determined in an adversary proceeding
under Bankruptcy Rule 7001(b) — not in a proceeding for a declaratory judgment
under Bankruptcy Rule 7001(i). Whether an IRS tax claim should be subordinated
is determined in an adversary proceeding under Bankruptcy Rule 7001(h) —not in a
proceeding for a declaratory judgment under Bankruptcy Rule 7001(i).

The repeated distinction between determinations and declaratory
judgments is not merely a label — it reflects decades of distinction between in rem
determinations in a bankruptcy case and the declaratory judgment remedy developed

for in personam cases.
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b. The Declaratory Judgment Act Never Applied to In
Rem Determinations in Bankruptcy Cases

The Declaratory Judgment Act of 1934 enacted a new (and
controversial**) remedy under federal law; it had nothing to do with the
determination of rights in bankruptcies or insolvencies. Federal courts had already
determined rights in bankruptcies for 36 years under the Bankruptcy Act of 1898
without any need for a declaratory judgment.

As the Declaratory Judgment Act had nothing to do with the
determination of rights in bankruptcies, the 1935 amendment precluding declaratory
judgments “with respect to Federal taxes” had nothing to do with determination of
the IRS’ rights in a bankruptcy case in 1935 and has no bearing on a bankruptcy
court’s in rem jurisdiction over dischargeability proceedings today.

That much is clear from the Supreme Court’s decision in Tennessee
Student Assistance Corp. v. Hood, 541 U.S. 440 (2004). In Hood, the Supreme Court
held the Eleventh Amendment did not preclude a bankruptcy court from determining

the dischargeability of student loans guaranteed by an agency of the State of

24 See MedImmune v. Genentech, Inc., 549 U.S. at 126 (“There was a time when this
Court harbored doubts about the compatibility of declaratory-judgment actions with
Article III’s case-or-controversy requirement. [citing cases]. We dispelled those
doubts, however, in Nashville, C. & St. L. R. Co. v. Wallace, 288 U.S. 249 (1933) .
... The federal Declaratory Judgment Act was signed into law the following year,
and we upheld its constitutionality in Aetna Life Ins. Co. v. Haworth, 300 U.S. 227,
57 S. Ct. 461, 81 L. Ed. 617 (1937).”).
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Tennessee. Id. at 443. The Supreme Court reasoned that the bankruptcy court was
merely exercising in rem jurisdiction over the discharge (which it equated to
property of the estate). Id. at 447-48. The issuance of a summons to the state to
determine the scope of the discharge did not violate the Eleventh Amendment
because it did not involve the exercise of jurisdiction over the state. Id. at 448-50.

As in Hood, so in this case, the determination of dischargeability under
the Bankruptcy Code does not involve the exercise of personal jurisdiction over the
IRS. Ms. Goebel had no need to invoke the Declaratory Judgment Act against the
IRS and did not invoke the Declaratory Judgment Act against the IRS.

The IRS is arguing for greater immunity under the Declaratory
Judgment Act, with respect to discharge proceedings, than the states enjoy under the
Eleventh Amendment. There is no basis for such an argument.

c. The 1978 Amendment of the Declaratory Judgment

Act Did Not, by Implication, Give the IRS Immunity
It Never Had

The IRS argues that the Bankruptcy Reform Act of 1978 allowed
declaratory judgments against the IRS under sections 505 and 1146 of the
Bankruptcy Code and therefore, by implication, precluded determination of IRS
rights under all other sections of the Bankruptcy Code. The text and legislative
history of the statute, and its subsequent amendment in 1994, show that the IRS is

wrong.
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The Bankruptcy Reform Act of 1978:

e abrogated IRS immunity under all provisions of the Bankruptcy
Code, intending to ‘“codify” cases that upheld dischargeability
complaints against the IRS;*

e enacted section 505(a)(2)(B), which granted the bankruptcy court

new?® jurisdiction to adjudicate the estate’s right to a tax refund;

e enacted section 505(b), granting a bankruptcy trustee new power to

force prompt IRS determination of taxes;?” and

e amended the Declaratory Judgment Act to read “except with respect

to Federal taxes other than . . . a proceeding under section 505 or
1146*of title 11[.]”

Section 505 authorizes the bankruptcy court to determine a debtor’s
liabilities, and the estate’s right to refunds under, the Internal Revenue Code — not
under the Bankruptcy Code. Therefore, the Declaratory Judgment Act amendment
(“other than a proceeding under section 505”) did nothing more than recognize the

bankruptcy court’s power, under section 505, to declare the IRS’ rights and

25 See Part I, supra.

26 11 COLLIER ON BANKRUPTCY (BANKRUPTCY TAXATION) § TX5.04[2][b] & n. 26
(16th ed. 2025) (LEXIS).

27 Id. 9 TX5.04[3][a].

% Section 1146 relates solely to state and local taxes.
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obligations under the Internal Revenue Code. The amendment contains no text
limiting the bankruptcy court’s well-established power to determine IRS rights
(without a declaratory judgment) under the Bankruptcy Code.

The IRS cannot read into the statute language that does not exist — it
cannot change decades of established law through insertion of fictitious text, United
Savings Ass’n v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 380 (1988)
(“[A] major change in the existing rules would not likely have been made without
specific provision in the text of the statute [and] it is most improbable that it would
have been made without even any mention in the legislative history”) — especially
when the IRS’ fictitious text would conflict with enacted text: the Bankruptcy
Code’s abrogation of the IRS’ sovereign immunity.

d. The Explicit Abrogation of Immunity in Discharge

Proceedings Precludes the IRS from Asserting
Immunity under the Declaratory Judgment Act

Under the original Bankruptcy Code of 1978, section 106(c) provided
that a “governmental unit” (such as the IRS) would be bound by bankruptcy court
“determination of an issue” arising under any provision of the Bankruptcy Code
containing ‘““creditor,” “entity” or “governmental unit.” In 1992, the Supreme Court
reasoned that although section 106(c) would permit declaratory relief against the
IRS, the statute did not “unambiguously” abrogate the IRS’ immunity with respect

to damage claims. United States v. Nordic Village, Inc., 503 U.S. at 35-36. Section
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113 of the Bankruptcy Reform Act of 1994?° overruled Nordic Village by enacting
the current section 106 of the Bankruptcy Code, which provides as follows:

e Section 106(a)(1) abrogates sovereign immunity with respect to 60
listed sections of the Bankruptcy Code, including section 523
pertaining to dischargeability determinations.

e Section 106(a)(2) provides that the bankruptcy court “may hear and
determine any issue arising with respect to the application of such
sections to governmental units.”

e Finally, section 106(a)(3) provides that the bankruptcy court “may
issue against a governmental unit an order, process, or judgment
under such sections or the Federal Rules of Bankruptcy
Procedure . . ..”

As explained in the legislative history to the 1994 amendment of

Section 106:

This amendment expressly provides for a waiver of sovereign

immunity by governmental units with respect to monetary

recoveries as well as declaratory and injunctive relief. 1t is the

Committee’s intent to make section 106 conform to the
Congressional intent of the Bankruptcy Reform Act of 1978 . . ..

Section-By-Section Description of Bankruptcy Reform Act of 1994, 140 Cong. Rec.

H 10766 (daily ed. Oct. 4, 1994) (emphasis added) (Addendum, ADD-19).

2 Pub. L. No. 103-394 (1994).
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Therefore, the IRS’ argument — that the 1978 amendment of the
Declaratory Judgment Act is somehow “more specific” or “later” legislation that
should override the explicit and repeated abrogation of IRS sovereign immunity in
the Bankruptcy Code — is contrary to both statutory text and legislative history.
e, The IRS’ Assertion of Immunity Under the

Declaratory Judgment Act Contradicts Numerous
Provisions of the Bankruptcy Code

Finally, the preclusion of declaratory judgments “with respect to
Federal taxes,” if applied to preclude determinations of IRS rights under the
Bankruptcy Code, would be both nonsensical and destructive.

The IRS argues that Ms. Goebel cannot obtain a declaratory judgment
that her claims are dischargeable — but admits that Ms. Goebel could seek an
injunction against post-discharge collection under section 524(a)(2)** and prove
dischargeability in the injunction proceeding. IRS Br. at 53—54. This is exactly what
the debtor did in /RS v. Murphy, 892 F.3d 29 (1st Cir. 2018).

The bankruptcy court can enter, against the IRS, judgments for
damages under section 547 (preferences) or section 548 (fraudulent transfers), see
United States v. Miller, 604 U.S. | 145 S. Ct. 839 (2025). The bankruptcy court

can also enter an order compelling the IRS to turn over property under section 542.

39 The application of section 524(a)(2) to the IRS’ action in district court is not an
issue before this Court in this appeal.
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See United States v. Whiting Pools, 462 U.S. 198 (1983).

Given the bankruptcy court’s power to enforce rights against the IRS
under the Bankruptcy Code by injunction or damages, it would be nonsense to read
the Declaratory Judgment Act as precluding determination of the IRS rights under
the Bankruptcy Code.

It would also be destructive. Precluding “determination” of IRS rights
would prevent a bankruptcy court from:

e determining either the allowed amount of an IRS secured claim

under section 506 or the priority of an IRS claim under section
507(a)(8);
e determining that an IRS lien is void under section 544(a); or
e determining that an IRS claim is subordinated in a liquidation under
section 724 or in a family farmer bankruptcy under section 1232.
These are all determinations of the IRS’ rights under the Bankruptcy Code. None
are determinations “with respect to Federal taxes.” None are proceedings to obtain
a declaratory judgment under Bankruptcy Rule 7001(1).
The IRS’ interpretation of the Declaratory Judgment Act is not only

unprecedented, it would impair if not destroy the administration of bankruptcy law.
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CONCLUSION

The Bankruptcy Code and Bankruptcy Rules entitled Ms. Goebel to
initiate a proceeding in bankruptcy court to determine the dischargeability of her tax
debts in order to secure a meaningful discharge, which is the principal benefit and
justification of her no-asset bankruptcy case. The bankruptcy court was right to deny
the IRS’ motion to dismiss Ms. Goebel’s complaint. This Court should affirm the
decision below and remand to bankruptcy court’’ where this dischargeability

proceeding belongs.

3! The district court in certifying this appeal to this Court denied the IRS’ motion for
leave to take an interlocutory appeal to the District Court. A221. Therefore, the
district court never took jurisdiction over Ms. Goebel’s adversary proceeding or
bankruptcy case.
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§11 TITLE 11-BANKRUPTCY

Wage earner defined for purposes of chapter 13, see
section 1006 of this title.

SECTION REFERRED TO IN OTHER SECTIONS -
This section is referred to in title 15 section 78eee.

CHAPTER 2—COURTS OF BANKRUPTCY

Sec.
11. Creation of courts of bankruptcy and their juris-
diction.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 41, 45, 502,
702, 781, 802, 886, 1002, 1069 of this title; title 15 sec-
tion Tsfff.

§ 11. Creation of courts of bankruptcy and tbeir juris-
diction

(a) The courts of the United States hereinbe-
fore defined as courts of bankruptcy are hereby
created courts of bankruptcy and are hereby in-
vested, within their respective territorial limits
as now established or as they may be hereafter
changed, with such jurisdiction at law and in
equity as will enable them to exercise original
jurisdiction in proceedings under this title, in
vacation, in chambers, and during their respec-
tive terms, as they are now or may be hereafter
held, to— ]

(1) Adjudge persons bankrupt who have
had their principal place of business, resided,
or had their domicile within their respective
territorial jurisdictions for the preceding six
months, or for a longer portion of the preced-
ing six months than in any other jurisdiction,
or who do not have their principal place of
business, reside, or have their domicile within
the United States, but have property within
their jurisdiction, or in any cases transferred
to them pursuant to this title;

(2) Allow claims, disallow claims, reconsider
allowed or disallowed claims, and allow or dis-
allow them against bankrupt estates;

(2A) Hear and determine, or cause to be
heard and determined, any question arising as
to the amount or legality of any unpaid tax,
whether or not previously assessed, which has
not prior to bankruptcy been contested
before and adjudicated by a judicial or admin-
istrative tribunal of competent jurisdiction,
and in respect to any tax, whether or not
paid, when any such question has been con-
tested and adjudicated by a judicial or admin-
istrative tribunal of competent jurisdiction
and the time for appeal or review has not ex-
pired, to authorize the receiver or the trustee
to prosecute such appeal or review;

(3) Appoint, upon the application of parties
in interest, receivers or the marshals to take
charge of the property of bankrupts and to
protect the interests of creditors after the
filing of the petition and until it is dismissed
or the trustee is qualified; and to authorize
such receiver, upon his application, to pros-
ecute or defend any pending suit or proceed-
ing by or against a bankrupt or to commence
and prosecute any suit or proceeding in
behalf of the estate, before any judicial, legis-
lative, or adininistrative tribunal in any juris-
diction, until the petition is dismissed or the
trustee is qualified: Provided, however, That
the court shall be satisfied that such appoint-
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ment or authorization is necessary to preserve
the estate or to prevent loss thereto;

(4) Arraign, try, and punish persons for vio-
Iations of this title, in accordance with the
laws of procedure of the United States now in
force, or such as may be hereafter enacted,
regulating trials for the alleged violation of
laws of the United States;

(5) Authorize the business of bankrupts to
be conducted for limited periods by receivers,
the marshals, or trustees, if necessary in the
best interests of the estates, and allow such
officers additional compensation for such ser-
vices, as provided in section 76 of this title;

(6) Bring in and substitute additional per-
sons or parties in proceedings under this title
when necessary for the complete determina-
tion of a matter in controversy;

(7) Cause the estates of bankrupts to be col-
lected, reduced to money, and distributed,
and determine controversies in relation there-
to, except as herein otherwise provided, and
determine and liquidate all inchoate or vested
interests of the bankrupt’s spouse in the
property in any estate whenever, under the
applicable laws of the State, creditors are em-
powered to compel such spouse to accept a
money satisfaction for such interest; and
where in a controversy arising in a proceeding
under this title an adverse party does not in-
terpose objection to the summary jurisdiction
of the court of bankruptcy, by answer or
motion filed before the expiration of the time
prescribed by law or rule of court or fixed or
extended by order of court for the filing of an
answer to the petition, motion or other plead-
ing to which he is adverse, he shall be deemed
to have consented to such jurisdiction;

(8) Close estates, by approving the final ac-
counts and discharging the trustees, when-
ever it appears that the estates have been
fully administered or, if not fully adminis-
tered, that the parties in interest will not fur-
nish the indemnity necessary for the ex-
penses of the proceeding or take the steps
necessary for the administration of the
estate; and reopen estates for cause shown;

(9) Confirm or reject arrangements or plans
proposed under this title, set aside confirma-
tions of arrangements or wage-earner plans
and reinstate the proceedings and cases;

(10) Consider records, findings, and orders
certified to the judges by referees, and con-
firm, modify, or reverse such findings and
orders, or return such records with instruc-
tions for further proceedings;

(11) Determine all claims of bankrupts to
their exemptions;

(12) Discharge or refuse to discharge bank-
rupts, set aside discharges, determine the dis-
chargeability of debts, and render judgments
thereon;

(13) Enforce obedience by persor
lawful orders, by fine or imprisonment or fine
and iinprisonment;

(14) Extradite bankrupts from their respec-
tive districts to other districts;

(15) Make such orders, issue such process,
and enter such judgments, in addition to
those specifically provided for, as may be nec-
essary for the enforcement of the provisions
of this title: Provided, however, That an in-

—
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junction to restrain a court may be issued by
the judge only;

(16) Punish persons for contempts commit-
ted before referees;

(17) Approve the appointment of trustees
by creditors or appoint trustees when credi-
tors fail so to do; and, upon complaints of
creditors or upon their own motion, remove
for cause receivers or trustees upon hearing
after notice; ’

(18) Tax costs, and render judgments there-
for against the unsuccessful party, against
the successful party for cause, in part against
each of the parties, and against estates, in
proceedings under this title;

(19) Transfer cases to other courts of bank-
ruptcy,;

(20) Exercise ancillary jurisdiction over per-
sons or property within their respective terri-
torial limits in aid of a receiver or trustee ap-
pointed in any bankruptcy proceedings pend-
mg in any other court of bankruptcy: Pro-
vided, however, That the jurisdiction of the
ancillary court over a bankrupt’s property
which it takes into its custody shall not
extend beyond preserving such property and,
where necessary, conducting the business of
the bankrupt, and reducing the property to
money, paying therefrom such liens as the
court shall find valid and the expenses of an-
cillary administration, and transmitting the
property or its proceeds to the court of prima-
ry jurisdiction;

(21) Require receivers or trustees appointed
in proceedings not under this title, assignees
for the benefit of creditors, and agents autho-
rized to take possession of or to liquidate a
person’s property to deliver the property in
their possession or under their control to the
receiver or trustee appointed under this title
or, where an arrangement or a plan under
this title has been confirmed and such prop-
erty has not prior thereto been delivered to a
receiver or trustee appointed under this title,
to deliver such property to the debtor or
other person entitled to such property ac-
cording to the provisions of the arrangement
or plan, and in all such cases to account to
the court for the disposition by them of the
property of such bankrupt or debtor: Pro-
vided, however, That such delivery and ac-
counting shall not be required, except in pro-
ceedings under section 205 and chapters 10
and 12 of this title, if the receiver or trustee
was appointed, the assignment was made, or
the agent was authorized more than four
months prior to the date of bankruptcy. Upon
such accounting, the court shall reexamine
and determine the propriety and reasonable-
ness of all disbursements made out of such
property by such receiver, trustee, assignee,
or agent, either to himself or to others, for
services and expenses under such receiver-
ship, trusteeship, assignment, or agency, and
shall, unless such disbursements have been
approved, upon notice to creditors and other
parties in interest, by a court of competent
jurisdiction prior to the proceeding under this
title, surcharge such receiver, trustee, assign-
ee, or agent the amount of any disbursement
determined by the court to have been improp-
er or excessive; and

TITLE 11-BANKRUPTCY
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(22) BExercise, withhold, or suspend the ex-
ercise of jurisdiction, having regard to the
rights or convenience of local creditors and to
all other relevant circumstances, where a
bankrupt has been adjudged bankrupt by a
court of competent jurisdiction without the
United States.

(b) Nothing im this section contained shall be
construed to deprive a court of bankruptcy of
any power it would possess were certain specific
powers not herein enumerated.

(July 1, 1898, ch. 541, § 2, 30 Stat. 545; Apr. 12,
1900, ch. 191, § 34, 31 Stat. 84; Feb. 5, 1903, ch.
487, §1, 32 Stat. 797, Mar. 3, 1909, ch. 269, § 1,
35 Stat. 838; June 25, 1910, ch. 412, §§1, 2, 36
Stat. 838, 839; May 27, 1926, ch. 406, § 2, 44 Stat.
662; June 22, 1938, ch. 575, § 1, 52 Stat. 842; July
7, 1952, ch. 579, § 2, 66 Stat. 420; Sept. 25, 1962,
Pub. L. 87-681, §§ 1, 2, 76 Stat. 570; July 5, 1966,
Pub. L. 89-496, § 1, 80 Stat. 270; Oct. 19, 1970,
Pub. L. 91-4617, § 1, 84 Stat. 990.)

AMENDMENTS

1970—Subd. (a)(12). Pub. L. 91-467 substituted “Dis-
charge or refuse to discharge bankrupts, set aside dis-
charges, determine the dischargeability of debts, and
render judgments thereon” for “Discharge or refuse to
discharge bankrupts and set aside discharges and rein-
state the cases”.

1966—Subd. (a)(2A). Pub. L. 89-496 added subd. (2A).

1962—Subd. (a)1). Pub. L. 87-681, §1, eliminated
provision authorizing courts of bankruptcy to adjudge
persons bankrupt who have been adjudged bankrupts
by courts of competent jurisdiction without the
United States and have property within their jurisdic-
tion.

Subd. (a)(22). Pub. L. 87-681, § 2, added subd. (22).

1952—Subd. (a)(1). Act July 7, 1952, § 2(a), added “‘or
who have been adjudged bankrupts by courts of com-
petent jurisdiction without the United States, and
have property within their jurisdictions, or in any
cases transferred to them pursuant to this Act;”.

Subd. (a)X7). Act July 7, 1952, §2(b), added ‘‘and
where in a controversy arising in a proceeding under
this Act an adverse party does not interpose objection
to the summary jurisdiction of the court of bankrupt-
¢y, by answer or motion filed before the expiration of
the time prescribed by law or rule of court or fixed or
extended by order of court for the filing of an answer
to the petition, motion or other pleading to which he
is adverse, he shall be deemed to have consented to

. such jurisdiction;”.

Subd. (a)21). Act July 7, 1952, § 2(c), inserted “sec-
tion 205” immediately preceding ‘“chapters 10 and 12
of this title”.

1938—Subd. (a)(21). Act June 22, 1938, added subd.
(a)21).

Subd. (a), opening paragraph and (1), (3), (4), (T) to
(10), (13), (15), (17), (18), (20), formerly first paragraph
and clauses thereof, amended by act June 22, 1938.

Subds. (a)(2), (5), (6), (11), (12), (14), (16), (19), for-
merly clauses of the first paragraph, and subd. (b),
formerly the last paragraph, reenacted without
change by act June 22, 1938.

EFFECTIVE DATE OF 1970 AMENDMENT

Section 10 of Pub. L. 91-467 provided that: ‘““The pro-
visions of this amendatory Act [amending this section
and sections 32, 33, 35, 66 and 94 of this title] shall
take effect on and after sixty days froin the date of its
approval [Oct. 19, 1970] and shall govern proceedings

.in all cases filed after such date.”

EFFECTIVE DATE OF 1966 AMENDMENT

Section 8 of Pub. L. 89-496 provided that: “This Act
[adding subd. (a)(2A) of this section and amending
sections 35(a)(1) and 104(a)(4) of this title] shall take
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effect on the ninetieth day after the date of its enact-
ment [July 5, 1966].”

EFFECTIVE DATE OF 1952 AMENDMENT

Amendment by act July 7, 1952 effective 3 months
after July 7, 1952, see section 57 of act July 7, 1952, set
out as a note under section 1 of this title.

EFFECTIVE DATE AND CONSTRUCTION OF 1938
AMENDMENT

Effective date and construction of act June 22, 1938,
known as the Chandler Act, see sections 6 and 7 of act
June 22, 1938, set out as notes under section 1 of this
title.

SEPARABILITY OF PROVISIONS

Section 4 of Pub. L. 89-496 provided that: “If any
provision of this Act, or any amendment made by it
[adding subd. (a)(2A) of this section and amending
sections 35(a)(1) and 104(a)(4) of this titlel, or the ap-
plication thereof to any person or circumstance is held
invalid, such invalidity shall not affect other provi-
sions of this Act, or other amendments made by it, or
applications thereof which can be given effect without
the invalid provision or application.”

SAvINGS CLAUSE; PENDING PROCEEDINGS

Section 5 of Pub. L. 89-496 provided that:

‘“(a) Nothing in this Act, or in the amendments made
by it [(adding subd. (a)(2A) of this section and amend-
ing sections 35(a)(1) and 104(a)(4) of this titlel, shall
operate to release or extinguish any penalty, forfei-
ture, or liability incurred under the Bankruptcy Act
[this title] before the effective date of this Act [see
Effective Date of 1966 Amendment note under this
section].

‘“(b) The amendments made by this Act [adding
subd. (a)(2A) of this section and amending sections
35(a)(1) and 104(a)(4) of this title] shall govern pro-
ceedings so far as applicable in cases pending when it
takes effect.”

CROSS REFERENCES

Jurisdiction and powers of bankruptcy courts in cor-
porate reorganization, railroad reorganization, and ar-
rangement proceedings, see sections 205, 511 to 517,
521, 711 to 716, and 811 to 816 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 76 of this title.

CHAPTER 3—BANKRUPTS

Sec.
21. Acts of bankruptcy.
22. Who may become bankrupts.
23. Partners.
24. Exemptions of bankrupts.
25. Duties of bankrupts.
26. Death or insanity of bankrupts.
27. Protection of bankrupts.
28. Apprehension and extradition of bankrupts.
29. Suits by and against bankrupts.
30, 31. Transferred.
32. Discharges, when granted.
33. Discharges, when revoked.
34. Co-debtors, guarantors or sureties for bankrupts.
35. Dischargeability of debts.
(a) Debts not-affected by discharge.
(b) Proceedings for debts dischargeable.
(c) Procedure.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 41, 45, 502,
702, 781, 802, 886, 1002, 1069 of this title; title 15 sec-
tion 78fff.
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§ 21. Acts of bankruptcy

(a) Acts of bankruptcy by a person shall con-
sist of his having (1) concealed, removed, or
permitted to be concealed or removed any part
of his property, with intent to hinder, delay, or
defraud his creditors or any of them, or made
or suffered a transfer of any of his property,
fraudulent under the provisions of section 107
or 110 of this title; or (2) made or suffered a
preferential transfer, as defined in subdivision
(a) of section 96 of this title; or (3) suffered or
permitted, while insolvent, any creditor to
obtain a lien upon any of his property through
legal proceedings or distraint and not having
vacated or discharged such lien within thirty
days from the date thereof or at least five days
before the date set for any sale or other disposi-
tion of such property; or (4) made a general as-
signment for the benefit of his creditors; or (5)
while insolvent or unable to pay his debts as
they mature, procured, permitted, or suffered
voluntarily or involuntarily the appointment of
a receiver or trustee to take charge of his prop-
erty; or (6) admitted in writing his inability to
pay his debts and his willingness to be adjudged
a bankrupt.

(b) A petition may be filed against a person
within four months after the commission of an
act of bankruptcy. Such time with respect to
the third act of bankruptcy shall expire four
months after the date the lien through legal
proceedings or distraint was obtained and, with
respect to the first or fourth act of bankruptcy,
such time shall not expire until four months
after the date when the transfer or assignment
became so far perfected that no bona fide pur-
chaser from the debtor could thereafter have
acquired any rights in the property so trans-
ferred or assigned superior to the rights of the
transferee or assignee therein, and such time
with respect to the second act of bankruptcy
shall not expire until four months after the
date when the transfer became perfected as
prescribed in subdivision (a) of section 96 of
this title. For the purposes of this section, it is
sufficient if intent to hinder, delay or defraud
under the first act of bankruptcy, where such
intent is an element of such act, or if insolvency
under the second act of bankruptcy, exists
either at the time when the transfer was made
or at the time when it became perfected, as here-
inabove provided.

(c) It shall be a complete defense to any pro-
ceedings under the first act of bankruptcy to
allege and prove that the party proceeded
against was not insolvent as defined in this title
at the time of the filing of the petition against
him. If solvency at such date is proved by the
alleged bankrupt, the proceedings shall be dis-
missed. In such proceedings the burden of prov-
ing solvency shall be on the alleged bankrupt.

(d) Whenever a person against whom a peti-
tion has been filed alleging the commission of

-the second, third, or fifth act of bankruptcy

takes issue with and denies the allegation of his
insolvency or his inability to pay his debts as
they mature, he shall appear in court on the
hearing, and prior thereto if ordered by the
court, with his books, papers, and accounts, and
submit to an examination and give testimony as
to all matters tending to establish solvency or
insolvency or ability or inability to pay his
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CRoSs REFERENCES

Adjudications, see section 41 of this title.

Arrangements, see section 701 et seq. of this title.

Concealment of assets; false oaths and claims; brib-
ing, see section 152 of Title 18, Crimes and Criminal
Procedure.

Debts not affected by discharge, see section 35 of
this title.

Definitions of ‘“Adjudication”, “Bankrupt”, “Credi-
tor”, and “Discharge”, see section 1 of this title.

Duty of bankrupt to answer questions generally, see
sectlons 25 and 44 of this title.

Duty of bankrupt to comply with lawful orders, see
section 25 of this title.

Jurisdiction of referee to grant discharge, see sectlon
66 of this title. :

Meeting of creditors, see section 91 of this title.

Notices to creditors for filing objections to dis-
charge, see section 94 of this title.

Refusal to obey lawful orders or to appear and tes-
tify, as contempt, see section 69 of this title.

Release of directors and stockholders from liability
by discharge of corporation, see section 22 of this title.

Revocation of discharges, see sectlon 33 of this title.

Trustee’s duty to oppose discharges when advisable
to do so, see section 75 of this title.

Wage earners’ plans, see section 1001 et seq. of this
title.

FEDERAL RULES OF CIVIL PROCEDURE

Discharge in bankruptcy as affirmative defense, see
rule 8, Title 28, Appendix, Judiciary and Judicial Pro-
cedure. -

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 35 of this title.

§ 33. Discharges, when revoked

The court may revoke a discharge upon the
application of a creditor, the trustee, the
United States attorney, or any other party in
interest, who has not been guilty of laches,
filed at any time within one year after a dis-
charge has been granted, if it shall appear (1)
that the discharge was obtained through the
fraud of the bankrupt, that the knowledge of
the fraud has come to the applicant since the
discharge was granted, and that the facts did
not warrant the discharge; or (2) that the bank-
rupt, before or after discharge, received or
became entitled to receive property of any kind
which is or which became a part of the bank-
rupt estate and that he knowingly and fraudu-
lently failed to report or to deliver such proper-
ty to the trustee; or (3) that the bankrupt
during the pendency of the proceeding refused
to obey any lawful order of, or to answer any
material question approved by, the court. The
application to revoke for such refusal may be
filed at any time during the pendency of the
proceeding or within one year after the dis-
charge was granted, whichever period is longer.

(July 1, 1898, ch. 541, § 15, 30 Stat. 550; June 22,
1938, ch. 575, §1, 52 Stat. 851; Oct. 19, 1970,
Pub. L. 91-467, § 4, 84 Stat. 991.)

AMENDMENTS

1970—Pub. L. 91-467 designated as cl. (1) the exist-
ing enumeration of parties who can apply for the revo-
cation of the discharge and added cls. (2) and (3).

1938—Act June 22, 1938, substituted “court” for
“judge” and deleted ‘“upon a trial”’ after “revoke it”.
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EFFECTIVE DATE OF 1970 AMENDMENT

Effective date of amendment by Pub. L. 91-467, see
section 10 of Pub. L. 91-467, set out as a note under
section 11 of this title.

EFFECTIVE DATE AND CONSTRUCTION OF 1938
AMENDMENT

Effective date and construction of act June 22, 1938,
known as the Chandler Act, see sections 6 and 7 of act
June 22, 1938, set out as notes under section 1 of this
title.

CROSS REFERENCES
Discharges, when granted, see section 32 of this title.

FEDERAL RULES OF CIVIL PROCEDURE

Relief from order procured by fraud, see rule 60,
Title 28, Appendix, Judiciary and Judicial Procedure.

§ 34. Co-debtors, guarantors or sureties for bankrupts

The liability of a person who is a co-debtor
with, or guarantor or in any manner a surety
for, a bankrupt shall not be altered by the dis-
charge of such bankrupt.

(July 1, 1898, ch. 541, § 16, 30 Stat. 550.)

CROSS REFERENCES

Action to proceed against bankrupt to save rights
against sureties, see section 29 of this title.

Bankruptcy of partnerships and partners, see sec-
tion 23 of this title.

Effect of discharge of corporations on liability of of-
ficers and stockholders, see section 22 of this title.

FepERAL RULES OF CiviL PROCEDURE
Discharge in bankruptcy as affirmative defense, see

rule 8, Title 28, Appendix, Judiciary and Judicial Pro-
cedure.

§ 35. Dischargeability of dehts

(a) Dehts not affected by discharge
A discharge in bankruptcy shall release a
bankrupt from all of his provable debts, wheth-
er allowable in full or in part, except such as
(1) are taxes which became legally due and
owing by the bankrupt to the United States
or to any State or any subdivision thereof
within three years preceding bankruptcy:
Provided, however, That a discharge in bank-
ruptcy shall not release a bankrupt from any
taxes (a) which were not assessed in any case
in which the bankrupt failed to make a
return required by law, (b) which were as-
sessed within one year preceding bankruptcy
in any case in which the bankrupt failed to
make a return required by law, (¢) which were
not reported on a return made by the bank-
rupt and which were not assessed prior to
bankruptcy by reason of a prohibition on as-
sessment pending the exhaustion of adminis-
trative or judicial remedies available to the
bankrupt, (d) with respect to which the bank-
rupt made a false or fraudulent return, or
willfully attempted in any manner to evade or
defeat, or (e) which the bankrupt has collect-
ed or withheld from others as required by the
laws of the United States or any State or po-
litical subdivision thereof, but has not paid
over; but a discharge shall not be a bar to any
remedies available under applicable law to
the United States or to any State or any sub-
division thereof, against the exemption of the
bankrupt allowed by law and duly set apart to
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him under this title: And provided further,
That a discharge in bankruptcy shall not re-
lease or affect any tax lien;

(2) are liabilities for obtaining money or
property by false pretenses or false represen-
tations, or for obtaining money or property
on credit or obtaining an extension or renew-
al of credit in reliance upon a materially false
statement in writing respecting his financial
condition made or published or caused to be
made or published in any manner whatsoever
with intent to deceive, or for willful and mali-
cious conversion of the property of another;

(3) have not been duly scheduled in time for
proof and allowance, with the name of the
creditor if known to the bankrupt, unless
such creditor had notice or actual knowledge
of the proceedings in bankruptcy;

(4) were created by his fraud, embezzle-
ment, misappropriation, or defalcation while
acting as an officer or in any fiduciary capac-
ity;

(5) are for wages and commissions to the
extent they are entitled to priority under sub-
division (a) of section 104 of this title;

(6) are due for moneys of an employee re-
ceived or retained by his employer to secure
the faithful performance by such employee of
the terms of a contract of employment;

('7) are for alimony due or to become due, or
for maintenance or support of wife or child,
or for seduction of an unmarried female or
for breach of promise of marriage accompa-
nied by seduction, or for criminal conversa-
tion; or

(8) are liabilities for willful and malicious
injuries to the person or property of another
other than conversion as excepted under
clause (2) of this subdivision.

(b) Proceedings for debts dischargeable

The failure of a bankrupt or debtor to obtain
a discharge in a prior proceeding under this
title for any of the following reasons shall not
bar the release by discharge in a subsequent
proceeding under the title of debts that were
dischargeable under subdivision (a) of this sec-
tion in the prior proceeding: (1) discharge was
denied in the prior proceeding solely under
clause (5) or clause (8) of subdivision (c) of sec-
tion 32 of this title; (2) the prior proceeding was
dismissed without prejudice for failure to pay
filing fees or to secure costs. If a bankrupt or
debtor fails to obtain a discharge in a proceed-
ing under this title by reason of a waiver filed
pursuant to section 32(a) of this title or by
reason of a denial on any ground under section
32(c) of this title other than clause (5) or clause
(8) thereof, the debts provable in such proceed-
ing shall not be released by a discharge granted
in any subsequent proceeding under this title. A
debt not released by a discharge in a proceeding
under this title by reason of clause (3) of subdi-
vision (a) of this section may nevertheless be
dischargeable in a subsequent bankruptcy pro-
ceeding.

(c) Procedure

(1) The bankrupt or any creditor mnay file an
application with the court for the determina-
tion of the dischargeability of any debt.

(2) A creditor who contends that his debt is
not discharged under clause (2), (4), or (8) of
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subdivision (a) of this section must file an ap-
plication for a determination of dischargeabi-
lity within the time fixed by the court pursuant
to paragraph (1) of subdivision (b) of section 32
of this title and, unless an application is timely
filed, the debt shall be discharged. Notwith-
standing the preceding sentence, no application
need be filed for a debt excepted by clause (8) if
a right to trial by jury exists and any party to a
pending action on such debt has timely de-
manded a trial by jury or if either the bankrupt
or a creditor submits a signed statement of an
intention to do so.

(3) After hearing upon notice, the court shall
determine the dischargeability of any debt for
which an application for such determination
has been filed, shall make such orders as are
necessary to protect or effectuate a determina-
tion that any debt is dischargeable and, if any
debt is determined to be nondischargeable,
shall determine the remaining issues, render
judgment, and make all orders necessary for
the enforcement thereof. A creditor who files
such application does not submit himself to the
jurisdiction of the court for any purposes other
than those specified in this subdivision.

(4) The provisions of this subdivision shall
apply whether or not an action on a debt is
then pending in another court and any party
may be enjoined from instituting or continuing
such action prior to or during the pendency of
a proceeding to determine its dischargeability
under this subdivision.

(5) Nothing in this subdivision shall be
deemed to affect the right of any party, upon
timely demand, to a trial by jury where such
right exists.

(6) If a bankruptcy case is reopened for the
purpose of obtaining the orders and judgments
authorized by this subdivision, no additional
filing fee shall be required.

(July 1, 1898, ch. 541, § 17, 30 Stat. 550; Feb. 5,
1903, ch. 487, § 5, 32 Stat. 798; Mar. 2, 1917, ch.
153, 39 Stat. 999; Jan. 7, 1922, ch. 22, 42 Stat.
354; June 22, 1938, ch. 575, § 1, 52 Stat. 851; Juiy
12, 1960, Pub. L. 86-621, § 2, 74 Stat. 409; July 5,
1966, Pub. L. 89-496, § 2, 80 Stat. 270; Oct. 19,
1970, Pub. L. 91-467, §§ 5-7, 84 Stat. 992.)

AMENDMENTS

1970—Subd. (aX2). Pub. L. 91-467, §5, substituted
“malicious conversion of the property of another” for
“malicious injuries to the person or property of an-
other, or for alimony due or to become due, or for
maintenance or support of wife or child, or for seduc-
tion of an unmarried female, or for breach of promise
of marriage accompanied by seduction, or for criminal
conversation” in the list of liabilities.

Subd. (aX5). Pub. L. 91467, § 5, substituted ‘‘are for
wages and commissions to the extent they are entitled
to priority under subdivision (a) of section 104 of this
title;” for “are for wages which have been earned
within three months before the date of commence-
ment of the proceedings in bankruptcy due to work-
men, servants, clerks, or traveling or city salesmen, on
salary or commission basis, whole or part time, wheth-
er or not selling exclusively for the bankrupt; or’.

Subd. (a)(6). Pub. L. 91-467, § 5, substituted a semico-
lon for a period at the end of cl. (6).

Subd. (a)(). Pub. L. 91-467, § 6, added subd. (a)(7).

Subd. (a)(8). Pub. L. 91-467, § 6, added subd. (a)(8).

Subds. (b), (¢). Pub. L. 91-467, § 7, added subds. (b),

(). %
1966—Subd. (a)1). Pub. L. 89-496 made discharge-
able in bankruptcy debts for taxes which became le-
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gally due and owing more than three years preceding
bankruptcy, provided certain exceptions to such a dis-
charge for failure to make returns, omissions from re-
turns, faise or fraudulent returns, and nonpayment of
taxes collected or withheld from others, and provided
that discharge shall not bar any remedies available
against the exemption of the bankrupt allowed by law
or affect tax liens.

1960—Pub. L. 86-621 inserted the prohibition against
discharge in bankruptcy from debts which are liabil-
ities for obtaining money or property on credit or ob-
taining an extension or a renewal of credit by furnish-
ing false financial statements in clause (2).

1938—Opening clause. Act June 22, 1938, inserted
“whether allowabie in fuil or in part” after “provabie
debts”.

Clause (1). Act June 22, 1938, substituted “or any
State” for “the State” and deleted “in which he re-
sides” after “municipality”’.

Clause (2). Act June 22, 1938, inserted “money or”
before “property”’.

Clauses (3), (4), and (6) reenacted without change by
act June 22, 1938.

Clause (5) amended generally by act June 22, 1938,
which among other changes inserted ‘“on salary or
commission basis, whole or part time, whether or not
selling exclusively for the bankrupt” after “traveling
or city salesmen’.

EFFECTIVE DATE OF 1970 AMENDMENT

Effective date of amendment by Pub. L. 91-467, see
section 10 of Pub. L. 91-467, set out as a note under
section 11 of this title.

EFFECTIVE DATE AND CONSTRUCTION OF 1938
AMENDMENT

Effective date and construction of act June 22, 1938,
known as the Chandler Act, see sections 6 and 7 of act
June 22, 1938, set out as notes under section 1 of this
title.

CROSS REFERENCES

Debts which may be proved, see section 103 of this
title.
Discharge, when granted, see section 32 of this titie.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 32, 94, 771, 876,
1060, 1061 of this title; title 26 section 7430.

CHAPTER 4—COURTS AND PROCEDURE

THEREIN
Sec.
41. Process; pleadings; and adjudications.
42. Jury triais.
43. Qaths; affirmations.
44. Evidence.
45. Reference of petitions.
46. Jurisdiction of controversies between receiv-
ers and trustees and adverse ciaimants.
417. Jurisdiction of appellate courts.
48. Practice on appeals.
49. Arbitration of controversies.
50. Compromises.
51. Designation of newspapers.
52,53. Repealed.
54. Computation of time.
55. Transfer of cases.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 41, 45, 502,
702, 781, 802, 886, 1002, 1069 of this title; title 15 sec-
tion T8fff.

§ 41. Process; pleadings; and adjudications

(a) Upon the filing of a petition for involun-
tary bankruptcy, service thereof, with a writ of
subpena, shall be made upon the person therein
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named as defendant. Upon the filing of a volun-
tary petition in behalf of a partnership by less
than all of the general partners, service there-
of, with a writ of subpena, shall be made upon
the general partner or partners not parties to
the filing of such petition. Such service shall be
returnable within ten days, unless the court
shall, for cause shown, fix a longer time, and
shall be made at least five days prior to the
return day, and in other respects shall be made
in the same manner that service of summons is
had upon the commencement of a civil action
in the courts of the United States; but in case
personal service cannot be made within the
time allowed, then notice shall be given by pub-
lication in the same manner as provided by law
for notice by publication in suits to enforce a
legal or equitable lien in courts of the United
States, except that, unless the court shall oth-
erwise direct, the order shall be published only
once and the return day shall be five days after
such publication.

(b) The bankrupt and, in the case of a peti-
tion against a partnership, any general partner
or, in the case of a petition in behalf of a part-
nership, any general partner not joining there-
in, may appear and plead to the petition within
five days after the return day or within such
further time as the court may allow.

(c) Petitions for both voluntary and involun-
tary bankruptcy shall be verified under oath.

(d) If a party entitled to appear and plead
shall appear, within the time limited, and con-
trovert the facts alleged in the petition, the
court shall determine, as soon as may be, the
issues presented by the pleadings, without the
intervention of a jury except in cases where a
jury trial is given by this title, and make the ad-
judication or dismiss the petition.

(e) If on the last day within which pleadings
may be filed none is filed, the court shall on
the next day, or as soon thereafter as practica-
ble, make the adjudication or dismiss the peti-

tion.

(f) The filing of a voluntary petition under
chapters 1 to 7 of this title, other than a peti-
tion filed in behalf of a partnership by less
than all of the partners, shall operate as an ad-
judication with the same force and effect as a
decree of adjudication.

(July 1, 1898, ch. 541, § 18, 30 Stat. 551; Feb. 5,
1903, ch. 487, § 6, 32 Stat. 798; June 22, 1938, ch.
575, § 1, 52 Stat. 851; July 7, 1952, ch. 579, § 7, 66
Stat. 423; June 23, 1959, Pub. L. 86-64, § 2, 73
Stat. 109; Sept. 21, 1959, Pub. L. 86-293, 73 Stat.
5T1.)

AMENDMENTS

1959—Subd. (¢). Pub. L. 86-293 substituted “Peti-
tions for both voluntary and involuntary bankruptcy”
for the words “All pleadings setting up matters of
fact”.

Subd. (f). Pub. L. 86-64, § 2(b), redesignated former.
subd. (g) as (f), and substituted provisions requiring
the filing of a voluntary petition under chapters 1 to 7
of this title, other than a petition filed in behalf of a
partnership by less than all of the partners, to operate
as an adjudication, for provisions which required a
judge to hear the petition and to make the adjudica-
tion or dismiss the petition, and eliminated provisions
which required the clerk to refer the case to a referee
if at the time of the filing of the petition the judge is
absent from the district or division in which the peti-
tion was filed. Former subd. (f), which related to refer-
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UNIFORM LA‘W 0"1 BAI\I&.RUPTCIES

NMr. EDWARDS of California. Mr.
Speaker, I ask unanimous consent fo
‘take from the Sneaker's desk the bill
(H.R. 6200) to establish a uniform law
on the subject of bankruptcies, with a
Ser ate amendment therato, and concur
fa the Senate amendment with an
amendment,

The Clerk read the title of the bill.

The Clerk read the Senate amend-
mnnt

. EDWARDS of California (during
t‘le readmg) Mr. Speaker, I ask unani-
mous consent to dispense with further
veading of the Senate amendment.

The SPEAKER pro tempore. Is there
objection to the request of the gentle-
man from Celifornia?

There was no cbjection.

The Clerk read the House amendment

. to the Senate amendment, as follows:
HR. 8200

In lleu of the matter inserted by the Sen-
awe amendment, lnsert:'

Tr T I-—-ENACTMENT OF TITLE 11 OF
THE UNITED STATES CODE

Sec. 101. The law relating to bankrupticy
is codifled and ecnacted as titie 11 of the
United States Code, entitled "BanLIuptcy",
and may be cited as 11 U.S.C. § , as foilox

TITLE 11—BANKRUPTCY

Chaptrer

1. General Provisions.

‘3. Case Administration.

5. Creditors, the Debtor, and the I!state.
7. Liquidation.

9, adjustment of Debis of a Municipality.
11. Reorganization.

13. Adjustwent of Debts of an Individual .

With Reg:tar Income
16. Unlled States Trustees.

CHAPTER 1—GENERAL PROVI.SIO\S

Sec.

101, Definitions.

102. Rules of constructlion.

133, Avpplicability of chapters.

104. Adjustment of dollar amounts.
105. Power of court.

106, Walver of soverel'rn tmmunity.
107. Public access 1o papers.

108. Extension of time.
109. Who may be a debtor.

§ 161. Definitions

In tnis title—

(1) *accountant” means accountant en-
thorized under applicable law to practice
pubilc accounting, and includes prof<isional
accounting association, corporgtion, or part-
nerstip. if so authorized;

(2) “affiiiate’” means—

(A) entity that directly or Indirectly owns.
conizols, or holds witn power to vote, 20
percent or more of the outstanding votin
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sccuritiss 3f the debror. other than an enuty
ias holds such securities—

1) in =~ Sduciary or agency capacity with-
out sole discretionary power to vote such
securities: or

(i1} solely to secure a debt, if such entiiy
has not in fact exercised such power o vote:

{B) corporation 20 percent or mwore of
whose outstanding voting securities ar2 d.-
rectly or indirectly owned, controlled, or held
with power 0 vote, by the debicr, or by an
entity that directly or indirectly owns, con-
¢rols, or holds with power to vote. 20 percent
or more of tke outstanding voting securities
of the deblor, other than an entity thet holds
such securities—

(1) in a fiduciary or agency capacity witn-
out sole discretionary power to vote such
securities; or

til) solely to secure a debt, if such enuity
has not in fact exercised such power to vone:

(C) person whose business is operatad
vnder 2 lease or operating agreemenr, by a2
debtor, or person substantially all of whose
property is operated under an operating
egreement with the debtor; or

iD) entity that operates the ousiness or
2ll or substantially all of the property of the
debtor under a lease or operaring avre»ment:

(3) “atcorney”™ 1Ineans atiorney. proles~
sional law assoclation, corporation. or part-
nership, authorized under applicable law

. to pracilice law;

(4) “claim™ means—

(A) right to payment, whether or nor
such right is reduced to judgmient, ligui-
dated. unliquidated, Sxed, contingens, na-
tured. unmatured. disputed, uzaisputed,
legal. equitable, secured, or unsechired; or

(3) right to an equitable re'nedy fo-
breachk of performance if such breach ruves
rise to a right to payment, whethar or not
such right to an equitablo remedy Is re-

tured, uumav.ned d:;puted un
secured, or unsecured:

(5) ‘“‘commodity broker” meens futures
commission merchant, foreign fuztures come-
mission merchant, clearing organization. lev-
erage transaction merchant. cr commeodity

" options dealer, as defined in saction 761 oi

this title, with respect to which theve is 2
customer, 2s defined in section 76%(9) or,
this title;

(8) “community claim” means claim that
arose before the commencement of the case
concerning the debtor for which properiv
of the klnd specified in section 541(5}(2) of
this title is liable, whether or not. there is any
such property at the time or commencement
of the case;

{7) *“‘consumer debt” means deht incurred
by an individual primarily for a personai,
family, or household purpose;

(8) “corporation”—

(A) includas—

(1) association having a power or prit-
ilegse that a private ccrporation, buc not s
individual or 2 partnership. possesses:

(11) partnership associetion orgamired un-
der a law that makes only the capial sia-
scribed respousible for the debis o7 sial
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Section 102 specifies various rules of reference, take the meaning of a term
construction but 's not exclusive. Othey  used in the other section. For example,
rules of construction that are not sey  section 522(a)(2} defines “value” for
out in title 11 are nevertheless intendeg the purposes of section 522. Scetion 548
to be followed in construing the bank. (@ (2) defines “value” for purposes of
ruptcy code. For example, the phrase  section 548. When section 548 is incor-
“on request of a party in interest” or a porated by reference in section 522. this
similar phrase, is used in connection @ ruleof construction makes clear that the
with an action that the court may take * H1109;
in various sections of the Code. The - BT e .
phrase is intended to restrict the court Ge2finilon of “value” in section 548
from acting suz sponte. Rules of bank- goverrs ils meaning in sectgon 5_2.2 not-
ruptey procedure or court decisions will ~ withstanding a different definition of

determine who is a party in interest for “value” in section 522(a) (2). .

the particular purposes of the provision Section 104 represqnts a_compromise
in question, but the court will not be  briween the House bill and the Senate
permitted to act on its own. > _ amendment with respect to the adjust-

Although “property” is not construed  ment of doliar amounts iq title 11. Th.e
in this section, it is used consistently House amendment authorizes the Judi-
throughout the code in its broadest cial Conference of the United States to
sense, including cash, all interests in wransmit a recommendation for the uni-
property, such as liens, and every kind {form percentage o_f adjustment for each
of consideration including promises to  €ollar amountin title 11 and in 28 U.S.C
act or forbear to act as in section 548(d). 1930 to the Congress and to che Presi-

Section 102(1) expands on g rule of  cent before May 1, 1985, and befcre
construction contained in H.R. 8200 as  May 1 of every sixth year thereafter. The
passed by the House and in the Senate --~reguirement in the House bill that each
amendment. The phrase “after notice such recommendation be based only on
and a hearing”, or a similar phrase, is any change in the cost-of-living increase
intended to be construed according to Guring the period immediately prececding
the particular proceeding to mean after the recommendation is deleted.

such notice as is appropriate in the Section 106(c) relating to sovereign
particular circumstances, and such op- immunity is new. The provision indicates
portunity, if any, for a hearing as is ap- that the use of the term “creditor.” “en-
propriate in the particular eircum- tity.” or “governmental unit” in title 11

stances. If a provision of title IT author- applies to governmental units notwith-
jzes an act be taken “after notice and a standing any assertion of sovereign im-
hearing” this means that if appropriate = munity and that an order of the court
notice is given and no party to whom binds governmental units. The provision
such notice is sent timely requests a is includec to comply with the require-
hearing, then the act sought to be taken ment in case law that an express waiver
may be taken without an actual hearing. of sovereign immunity is required in or-
In very limited emergency circums- der to be effective. Section 106(c) codi-
stances, there will be insufficient time fies in re Gwilliam, 519 F.2d 407 (9th
for a hearing to be commenced before  Cir.. 1975), and in re Dolard, 519 F.2d4
an action must be taken. The action £82 (9th Cir., 1975), permitting the bank-
sought to be taken may be taken if au- rupicy court to determine the amount
thorized by the court at an ex parte and dischargeability of tax liabilities
hearing of which a record is made in  owing by the debtor or the estate prior
open court. A full hearing after the fact  to or during a bankruptcy case whether
will be available in such an instance. or not the governmental unit to which
In some circumstances, such as under  such taxes are owed files a proof of claim.
section 1128, the bill requires a hearing Except as provided in sections 106 (a)
and the courf may act only after ahear-  and (b , subsection (c) is not limited to
ing is held. In those eircumstances the  ikose issues, but permits the t xnkruptey
jurge will receive evidence before ruling. court to bind governmental uniis on
In other circumstances, the court may oth:er matters as well. For example. sec-
take action “after notice and a hearing,” -tion 108(c) permits a trustee or debtor
if no party in interest requests a hearing. in possession to assert avoiding powers
in that event a court order authorizing urder title 11 against a governmental
the action to be taken is not necessary  uznit; contrary language in the House
as the ultimate action tgkeI} by the court report to H.R. 8200 is thereby overruled.
implies such an authorization, Section 109¢(b) of the House amend-
Section 102(8) is new. It contains a  ment adopts a provision contained in
rule of construction indicating that a H.R. 8200 as passed by the House. Rail-
definition contained in & section in title road liquidations will occur under chap-
11 that refers to another section of title fer 11, not chapter 7.
11 does not. for the purposes of such Sectionn 109(¢} contains a provision
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under tae House amendment. file & claim
against the estate for a prepetition tax
liakility and mey also file a reaucst that
the bankruptey court hear arguments
and decide the merits of an individual
debtor’s personal liability for the halance
of any nondischargeable tax liability not
saiisfied from assets of the estate. Bank-
ruptcy terminology refers to the latter
tvpe of request as a creditor’s complaint

to determine the dischargeability of a-

debt. Where such a comnlaint is filed.
the bankruptey court will have personal
“jnrisdiction over an individual debior.
‘and the debtor himself would have no
access to the Tax Court, or 10 any other
court, to determine his personel lia-
bility for nondischargeable taxes.

I1f a tax authority decides not to file
a claim for taxes which-would typically
oceur where there are few, if any, asseis
in the estate, normally the tax auchority
would also not request the bankrupicy
court to rule on the debtor’s personai
liability for a uondischargeabie tax.
Under the House amendment, the iax

authority would then have to follow nor-_

1mmal procedures in order to coliect a non-
dischargeable tax. For example. in the
case of nondischargeable Federal income
taxes, the Internal Revenue Service
)would be required to issue a deficiency
notice to an individual debtor. and the
debtor could then file a petition in the
Tax Court—or & refund suit in g distriet
court—as the forum in which to liti-
gate his personal liability for a nondis-
chargeable tax.

Under the House amendment. as under
nresent law, an individual debtor can
also file a complaint to determine dis-
clhiargeability. Consequently, where the
tax authority does not file 2 claim or a
request that the bankruptey court deter-
mine dischargeability of a specific tax
linbility, the debtor could file such a re-
quest on his own behalf, so that the
baunkruptey court would then determine
both the validity of the claim against
assets in the estate and also the personai
liability of the debtor for any nondis-
chargeable tax.

Where a proceeding is pending in the
Tax Cowrt at the commencement of the
bankruptey case, the commencement of
the hankruptey case automatically stays

further action in the Tax Court case un- -

less and uatil the stay is lifited by the
bankruptey court. The Senate amend-
ment repealed a provision of the Iniernal
Revenue case barring a debtor from fil-
ing a petition in the Tax Court after
commencem=nt of a bankruptcy case

Hilln
(sec., 6871(b) of the code). See see-
tion 321 of the Senate bill. As Hidicated
earlier. the equivalent of the cecde

amendment is embodied in section 362
(a) (8) of the House amendment, which
automatically stays commencement or
continuation of any proceeding in the
Tax Court until the stay is lifted or the
case is terminated. The stay will permit
sufficient time for the bankruptey
trustee to determine if he desires to join
the Tax Court proceeding on behalf of
the estate. Where the trustee chooses to
join the Tax Court proceeding, if is ex-
pected that he will seek permission to
intervene in the Tax Court case and then
request that the stay on the Tax Court
proceeding be lifted. In such a case, the
merits of the tax liability will be deter-
mined by the Tax Court, and its decision
will bind both the individual debtor as to
any taxes which are nondischargeable
and the trustee as to the tax claim
against the estate.

Where the trustee does not want to-
intervene in the Tax Court, buf an indi-
vidual debtor wants to have the Tax
Court determine the amount of his per-
sonal liability for nondischargeable taxes,
the debtor can request the bankruptey
court to lift the automatic stay on exist-
ing Tax Court proceedings. If the stay
ie lifted and the Tax Court reaches its
decision before the bankruptcy court’s
decision on the tax claim against the es-
tate, the decision of the Tax Court would
bind the bankruptcy court under prin-
'ciples of res judicata because the de-
.cision of the Tax Court affected the
personal Hability of the debtor. If the
trustee does not wish to subject the es-
tate to the decision of the Tax Court if
the latter court decides the issues be-
‘fore the bankruptcy cour{ rules, the
trustee could resist the lifting of the
stay on the existing Tax Court proceed-
ing. If the Internal Revenue Service had
issued a deficiency notice fo the debtor
before the bankruptcy case began, but as
of the filing of the bankruptcy petition
the 90-day period for filing in the Tax
Court was still running, the debtor would
be automatically stayed from filing a pe-
tition in the Tax Court. If either the
debtor or the Internal Revenue Service
then files a complaint to determine dis-
chargeability in the bankruptcy court,
the decision of the bankruptcy court
would bind both the debtor and the In-
terneal Revenue Service.

The bankruptcy judge could, however,
lift the stay on the debtor to allow him
to petition the Tax Court, while reserving
the right to rule on the tax authority's
claim agains assets of the estate. The
bankruptey court could also, upon re-
quest by the trustee, authorize the trustee
to intervene in the Tax Court for pur-
poses of having the estate also governed
by the decision of the Tax Court.

In essence, under the House amend-
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ment, the bankruptey judge will have
authority to determine which court will
determine the merits of the tax claim
both as to claims against the estate and
claims against the debtor concerning his
personal liability for nondischargeable
taxes. Thus, if the Internal Revenue
Service, or a State or local tax authority,
files a petition to determine discharge-
ability, the bankruptcy judge can either
rule on the merits of the claim and con-
_tinue the stay on any pending Tax Court
-proceeding or lift the stay on the Tax
.Court and hold the dischargeabiiity com-
plaint in abeyance. If he rules on the
“merits of the compiaint before the deci-
sion of the Tax Court is reached, the
bankruptcy court’s decision would bind
.the debtor as to nondischargeable taxes
.and the Tax Court would be governed by
that decision under principles of res
judicata. If the bankruptcy judge does
not rule on the merits of the complaint
before the decision of the Tax Court is
reached, the bankruptey court will be
‘bound by the decision of the T'ax Court as
“it affects the amount-of any claim against
the debtor’s estate’

If the Internal Revenue Service does
not file & complaint to determine dis-
chargeability and the automatic stay on
a pending Tax Court proceeding is not
lifted, the bankruptcy court could deter-
mine the merits of any tax claim against
the estate. That decision will nof bind
the debtor personally because he would
not have been personally before the
bankruptey court unless the debtor him-
self asks the bankruptcy court to rule
on his personal liability. In any such
situation where no party filed a dis-
chargeability petition, the debtor would
have access to the Tax Court to deter-
mine his personal liahility for a non-
lischargeable tax debt. While the Tax
Court in such 2 situation could take into
account the ruling of the bankruptcy
court on claims against the estate in
deciding the debtor’s personal liability,
the bankruptcy court's ruling would not
bind the Tax Court under principles of
res judicata, because the debtor, in that
situation, would not have been person-
ally before the bankruptey court.

If neither the debtor nor the Internal
Revenue Service files a claim against the
estate or & request to rule on the debtor’s
personal liability, any pending tax court
proceeding would be stayed until the
closing of the bankruptcy case, at which
time the stay on the tax court would
cease and the tax court case could con-
tinue for purposes of deciding the merits
of the debtor’s personal liability for non-
dischargeable taxes.

Audit of trustee’s returns: Under hoth
bills, the bankruptey court could deter-

mine the amount of any administrative
period taxes. The Senate amendment,
however, provided for an expedited au-
dit procedure. which was mandatory in
some cases. The House amendment (sec.
505(b)), adopis the provision of the
House bill allowing the trustee discre-
tion in all cases whether to ask the In-
ternal Revenue Service, or State or local
tax authority for a prompt audit of his
returns on behalf of the estate. The
House amendment, howevet, adopts the
provision of the Senate bill permitting a
prompt audit only on the basis of tax
returns filed by the trustee for completed
taxable periods. Procedures for a prompt
audit set forth in the Senate bill are also
adopted in modified form. :

Under the procedure, before the case
can be closed, the trustee may request a
tax audit by the local, State or Federal
tax authority of all tax returns filed by
the trustee. The taxing authority woul
have to notify the trustee and the bank-
rupty court within 60 fays whether it
accepts returns or desires to audit the
returns more fully. If an audit is con-~
ducted, the taxing authority would have
to notify the trustee of tax deficiency
within 180 days after the original and it
request, subject to exiensions of time if
the bankruptey court approves. If the
trustee does not agree with the resuits
of the audif, the trustee could ask ths
bankruptcy court to resolve the dispute.
Once the trustee’s tax liability for admin-
istration period taxes has thus been de-
termined, the legal effect in a case uncer
chapter 7 or 11 would be to discharge the
trustee and any predecessor of the trus-
tee, and also the debtor, from any further
liability for these taxes. -

The prompt audit procedure would not
be available with respect to any tax
liability as to which any reiurn required
to be filed on behalf of the estate is not
filed with the proper tax authoriiy. The
House amendment also specifies that a
discharge of the trustee or the debtor
which would otherwise occur will not be
granted, or wiil be void if the return filed

‘on behaif of the estate reflects fraud or

material representation of facts.

For purposes of the above prompt
audit procedures, it is intended that the
tax authority with which the request foz
audit is to be filed is, as to Federal taxes.
the office of the District Director in the
district where the bankruptcy case is
pending. : .

Under the House amendment, if the
trustee does not request a prompt audit,
the debtor would not be discharged from
possible transferee liability if any as-
sets are returned to the debtor.

Assessment after decision: As in-
dicated above, the commencement of o
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Uniform Law on Bankruptcies ...........cccvee.. Document 59
Senate concurred in House amendment with an amendment.
Congressional Record-Senate, October 5, 1978. (reported on
October 6, 1978).
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October 6, 1978 CONGRESSIONAL RECORD — SENATE

Senate

(Proceedings of the Senate Continued From the Record of October 5, 1978)

UNIFORM LAW ON BANKRUPTCIES

Mr. ROBERT C. BYRD. Mr. President,
I ask the Chair to lay before the Senate
a message from the House of Represent-
atives on H.R. 8200. :

The PRESIDING OFFICER laid be-

S 17404

fore the Senate the amendment of the
House of Representatives to H.R. 8200,
an act to establish a uniform law on the
subject of bankruptcies.

(The amendment of the House is
printed in the Recorp of September 28,
1978, beginning at page H11047.

Mr. DECONCINI. Mr. President, I
ask unanimous consent that Bob Feldler
and Harry Dixon of the staff of the Sub-
committee on Judicial Machinery be ac-
corded the privilege of the floor during
the consideration of the message from
the House on H.R. 8200.

The PRESIDING OFFICER. Without
objection, it is so ordered. -

Mr. DECONCINI. Mr. President, it is

with great pleasure that I support the-

House amendment to H.R. 8200. Several
weeks ago the Senate passed its version
of the bankruptey reform bill which dif-
fered significantly from the House ver-
sion. Since that time the Senate has ap-
pointed conferees but the House has re-
jected the request for conference for
parlimentary reasons. Instead, the
House has passed an amendment to the
Senate amendment. The provisions of
the House amendment were arrived at
in negotiations between the House and
Senate managers of the legislation. I
concur in the House amendment and
am prepared to accept it with several
amendments I shall propose.

Both Houses should take pride in the
final compromise product. It rcpresents
give and take by both sides and the re-
sult should be workable and satisfactory
to all reasonable parties. The Senate pre-
vailed in the concept that the new courts
will not have article III judges. While
the new judges will not have life tenure
they will be elevated to a status. far
above that of the present day referee.
The new courts will be adjuncts of the
district courts and should provide a re-
spected and highly qualified judicial
forum for the handling of bankruptecy

cases.
The Senate also generally prevailed in
fts position that private trustee as op-
wcocd o public tructess should continue
in play the predominant role in estate
administration. However, we did agree
that there have been occasions of trustee
mishandling of cases and that it would
be worth a trial experiment to test the
theory and workings of a public trustee.
‘To that end, we accepted the concept of
pilot U.S. trustee programs that will be
placed in several judicial districts.

. In the area of exemptions, it was
agreed that a Federal exemption stand-
ard will be codified but that the States
could at any time reject them in which
case the State exemption laws would
continue to prevail,

In the business reorganization chapter
the Senate succeeded in obtaining spe-
cial protection for the large cases having
great public interest. There will be au-
tomatically appointed an examiner in
those cases, but not a trustee as in the
Senate passed bill, I am convinced that
debtor and creditor interests, as well as
the public interest, will be preserved and
enhanced by these provisions. I want to
at this point thank the members and
staff of the Security and Exchange Com-
mijssion for their fine assistance in for-
mulating these public interest provisions.

The Houses were in substantial agree-
ment initially on the handling of chap-
ter 13, so-called wage earner cases. This
chapter will be broadened to include
small business debtors. Debtors under
this chapter will be able to voluntarily
pay off their debts while being under the
protection of the court. This allows for
greater payouts to creditors than would
probably occur if the debtor took straight

bankruptcey, and it preserves the debtors
self-esteem by permitting him to pay his
debts using his best efforts without in-
curring undue hardship.

New subchapters relating to non-SIPC
stockbroker and commodity broker lig-
uidations fill a void in present law and
will allow future cases in this area to be
handled in a fair and orderly fashion.

Other sections of the bill update and
revise present law taking into considera-
tion the vast changes necessitated by
the adoption of the uniform commercial
‘code, the boom in credit and credit prac-
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are not among the claims defined by this

raragraph and amounts owed by private
companies to the holders of industrial

development revenue bonds are not to be’

included among the assets of the munic-
ipality that would be affected by the plan.

Section 101(6) defines “community

‘ claim” as provided by the Senate amend-
ment in order to indicate that a com-
munity claim. exists whether or not there
is community property in the estate as
of the commencement of the case.

Section 101(7) of the House amend-
ment contains a definition of consumer
debt identical to the definition in the
House bill and Senate amendment. A
consumer debt does not include a debt
to any extent the debt is secured by real
property. :

Section 101(9) of the Senate amend-
ment contained g definition of “court.”
The House amendment deletes the pro-
vision as unnecessary in light of the per-
vasive jurisdiction of a bankruptcy court
under all chapters of title 11 as indicated
in title II of the House amendment to

.H.R.. 8200.

Section 101(11) defines “debt” to mean
liability on a claim, as was contained in
the House-passed version of H.R. 8200.
The Senate amendment contained lan-
guage indicating that *“debt” does not
include & policy loan made by a life
insurance company to the debtor. That
language is deleted in the House amend-
ment as unnecessary since & life insur-
ance company clearly has no right to
have a policy loan repaid by the debtor,
although such company does have a
right of offset with respect to such policy
loan. Clearly, then, a “debt” does not in-
clude a policy loan made by a life insur-
ance company. Inclusion of the language
contained in the Sznate amendment
would have required elaboeration of other
legal relationships not arising by a lia-
bility on a claim. Purther the language
would have required clanfication thwai
interest on a policy ivan made by a 1fe
insurance company is a debt, and that
the insurance company does have right
to payment to that interest.

Section 101(14) adopts the definition
of “entity” contained in the Senate-
passed version of HXR. 8200. Since the
Senate amendment to HR. 8200 deleted
the U.S. trustee, a corresponding defini-
tional change is made in chapter 15 of
the House amendment for US. trust-
ees under the pilot program. Adop-
tion by the House amendment of a pilot
program for US. trustees under chapter
15 requires insertion of “United States
trustee” in many sections. Several pro-
visions in chapter 15 of the House
amendment that relate to the U.S. trus-
tee were not contaired in the Senate
amendment in the nature of & substitute.

Section 101(17) defines “farmer,” as

in the Senate amendment with an in-
come limitation percentage of 80 percent
instead of 75 percent.

Section 101(18) contains a new defini-
tion of “farming operation” derived from

S 17407

aresent law and the definition of “far-
mer” in the Senate amendment. This
definition gives a broad construction to
the term “farming operation”.

Section 101(20) contains a definition
of “foreign representative”. It clarifies
the House bill and Senate amendment by
indicating that a foreign representative
must be duly selected in a foreign pro-
ceeding.

Section 101(35) defines “security” as
contained in the Senate amendment.
H.R. 8200 as adopted by the House ex-
cluded certain commercial notes from
the definition of “security”, and that ex~
clusion is deleted.

Section 101(40) defines “transfer” as
in the Senate amendment. The defini-
tion contained in H.R. 8200 as passed
by the House included “setoff” in the
definition of “transfer”. Inclusion of
“setoff” is deleted. The effect is that a
“setoff” is not subject to being set aside
as a prefereniial “transfer” but will be
subject to special rules.

Section 102 specifies various rules or
construction but is not exclusive. Other
rules of construction that are not set
out In title 11 are nevertheless intended
to be followed in construing the bank-
ruptcy code. For example, the phrase
“on request of a party in interest” or a
similar phrase, is used in connection
with an action that the court may take
in various sections of.the Ccde. The
phrase is intended to restrict the court
from acting sua sponte. Rules of bank-
ruptey procedure or court decisions will
determine who is & party in interest for
the particular purposes of the provision
in question, but the court will not be
permitted to act on its own.

Although “property” is not construed
in this section, it is used consistently
throughout the code in its broadest
sense, including cash, all interests in
property, such as liens, and every kind
of consideration including promises to
act or forbear to act as in section 548(d).

Section 102(1) expands on a rule of
construction contained in H.R. 8200 as
passed by the House and in the Senate
amendment, The phrase “after notice
and a hearing”, or a similar phrase, is
intended to be construed according to
the particular proceeding to mean after
such notice as is appropriate in the
particular circumstances, and such op-
portunity, if any, for a hearing as is ap-
propriate in the particular circum-
stances. If a provision of title II author-
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izes an act be taken “after notice &nd a
hearing” this means that if appropriate
notice is given and no party to whom
such notice is sent timely requests a
hearing, then the act sought to be taken
may be taken without an actual hearmg

In very limited emergency circum-~
stances, there will be insufficlent time
for a hearing to be commenced before
an action must be taken. The action
sought to be taken may be taken if au-
thorized by the court at an ex parte
hearing of which a record is made in
open court. A full hearing after the fact
will be available in such an instance.

In some circumstances, such as under
section 1128, the bill requires a8 hearing
and the court may act only after a hear-
ing is held. In those circumstances the
judge will receive evidence before ruling.
In other circumstances, the court may
take action “after notice and a hearing,”
if no party in interest requests a hearing.
In that event a court order authorizing
the action to be taken is not necessary
as the ultimate action taken by the court
implies such an authorization.

Section 102(8) is new. It contains a
rule of construction indicating that a
definition contained in a section in title
II that refers to another section of title
II does not, for the purposes of such
reference, take the meaning of a ferm
used in the other section. For example,
section 522(a) (2) defines “value” for
the purposes of section 522. Section 548
(d) (2) defines “value” for purposes of
section 548. When section 548 is Incor-
porated by reference in section 522, this
rule of construction makes clear that the
definition of “value” in section 548
governs its meaning in section 522 not-
withstanding a different definition of
*value” in section 522(a) (2).

Sevtion 104 replescuis 8 compromise
between the House bill and the Senate
amendiaent with respect to the adjust-
ment ¢f dollar amounts in title 11. The
House amendment authorizes the Judi-
cial Counference of the United States fo
transmit a recommendation for the uni-
form percentage of adjustment for each
dollar amount in title 11 and in 28 U.S.C.
1930 tc the Congress and to the Presi-
dent before May 1, 1985, and before
May 1 of every sixth year thereafter. The
requirement in the House bill that each
such re¢ commendation be based only on
any ch: age in the cost-of-living increase
during he period immediately preceding
the recommendation is deleted.

Section 106(c) relating to. sovereign
immunity is new. The provision indicates
that the use of the term “creditor,” “en-
tity,” o “governmental unit” in title IT
applies %0 governmental units notwith-
standin ¢z any assertion of sovereign im-

unity and that an order of the court

inds g ywvernmental units. The prevision

‘is incluied to comply with the require-

ment ir case law that an express waiver
of soveireign immunity is required in or-
der to be effective. Section 106(c) codi-
fies in re Gwilliam, 519 F.2d 407 (9th
Cir., 1975), and in re Dolard, 519 F.2d
282 (9th Cir,, 1975) , permitting the bank-
ruptey court to determine the amount
and dischargeability of tax liabilitles
owing by the debtor or the estate prior
to or during a bankruptcy case whether
or not the governmental unit to which
such taxes are owed files a proof of claim.
Except as provided in sections 106 (a)
and (b), subsection (¢) is not limited to
thocse issues, but permits the bankruptey
court to bind governmental units on
other matters as well. For example, sec~
tion 106(c) permits a trustee or debtor
in possession to assert avoiding powers
under title 11 against a governmental
unit; contrary language in the House
report to H.R. 8200 is thereby overruled.

Section 109(b) of the House amend-
ment adopts a provision contained in
H.R. 8200 as passed by the House. Rail-

.road liquidations will occur under chap-

ter 11, not chapter 7.

Section 109(c) contains a provision
which tracks the Senate amendment as
to when a municipality may be a debtor
under chapter 11 of title II. As under
the Bankruptey Act, State law authoriza-

jon and prepetition negotiation efforts
are required.

Section 109(e) represents a compro-
mise between H.R, 8200 as passed by the
House and the Senate amendment relat-
ing to the dollar amounts restricting
eligibility to be a debtor under chapter
13 of title IT. The House amendment ad-
heres to the limit of $100,000 placed on
unsecured debts in H.R. 8200 as passed
by the House. It adopts a midpoint of
$350,000 as a limit on secured claims,
a compromise between the level of $500,~
000 in H.R. 8200 as passed by the House
and $200,000 as contained in the Senate
amendment.

Sections 301, 302, 303, and 304, are all
modified in the House amendment to
adopt an idea contained in sections 301
and 303 of the Senate amendment re-
be filed thh the ba.nkruptcy court. The
exception contained in section 301 of the
Senate bill relating to cases filed under
chapter 9 is deleted. Chapter 9 cases will
be handled by a bankrupfcy court as are
other title IT cases.

Section 303(b) (1) is modified to make
clear that unsecured claims against the
debtor must be determined by taking into
account liens securing property held by
third parties.

Section 303(b) (3) adopts a provision
contained in the Senate amendment in-
dicating that an involuntary petition
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compensation earned from the estate.

Section 505. Determinations of tax li-
ability: Authority of bankruptey court to
rule on merits of tax claims.—The
House amendment authorizes the bank-

S 17427

ruptcy court to rule on the merits of any
tax claim involving an unpaid tax, fine,
or penalty relating to a tax, or any addi-
tion to a tax, of the debtor or the estate.
This authority applies, in general,
whether or not the tax, penalty, fine, or
addition to tax had been previously as-
sessed or paid. However, the bankruptcy
court will not have jurisdiction to rule
on the merits of any tax claim which
has heen previously adjudicated, in a
contested proceeding, before'a court of
competent jurisdiction. For this purpose,
a proceeding the U.S. Tax Court is to be
considered “contested” if the debfor filed
a petition in the Tax Court by the com-
mencement of the case and the Internal
Revenue Service had filed an answer fo
the petition. Therefore, if a petition and
answer were filed in the Tax Court be-
fore the title IT petition was filed, and if
the debtor later defaults in the Tax
Court, then, under res judicata prin-
ciples, the bankruptcy court could not
then rule on the devior’s or the estate's
uapility for the same {axes.

The House amendment adopts the rule
of the Senate bill that the bankruptcy
court can, under certain conditions, de-
termine the amount of tax refund claim
by the trustee. Under the House amend-
ment, if the refund results from an offset
or counterclaim to a claim or request for
payment by the Internal Revenue Serv-
ice, or other tax authority, the trustee
would not first have to file an adminis-
trative claim for refund with the tax
authority.

However, if the trustee requests a re-
fund in other situations, he would first
have to submit an administrative claim
for the refund. Under the House amend-
ment, if the Internal Revenue Service,
or other tax authority does not rule on
the refund claim within 120 days, then
the bankruptcy court may rule on the
merits of the refund claim.

Under the Internal Revenue Code, a
suit for refund of Federal taxes cannot
be filed until 6 months after a claim for
refund is filed with the Internal Revenue
Service (sec, 6532(a)). Because of the
bankruptcy aim to close the estate as
expeditiously as possible, the House
amendment shortens to 120 days the
period for the Internal Revenue Service
to decide the refund claim.

The House amendment also adopts the
substance of the Senate bill rule permit-
ting the bankruptey court to deterntine
the amount of any penalty, whether

bunitive or pecuniary in nature, relating
to taxes over which it has jurisdiction.

Jurisdiction of the tax court in bank-
ruptcy cases: The Senate amendment
provided a detailed series of rules con-
cerning the jurisdiction of the U.S. Tax
Court, or similar State or local admin-
istrative tribunal to determine personal
tax liabilities of an individual debtor.
The House amendment deletes these spe-
cific rules and relies on procedures to be
derived from broad general powers of the
bankruptcy court.

Under the House amendment, as under
present law, a corporation seeking reor-
ganization under chapter 11 is considered
to be personally before the bankruptcy
court for purposes of giving that court
jurisdiction over the debtor’s personal
liability for a nondischargeable tax.

The rules are more complex where the
debtor is an individual under chapter 7,
11, or 13. An individual debtor or the tax
authority can., as under section 17¢ of
the present Bankruptcy Act, file a re-
quest that the bankruptcy court deter-
mine the debtor's personal liability for
the balance of any nondischargeable tax
not satisfied from assets of the estate.
The House amendment intends to retain
these procedures and also adds a rule
staying commencement or continuation
of any proceeding in the Tax Court after
the bankruptcy petition is filed, unless
and until that stay is lifted by the bank-
ruptcy judge under section 362(a) (8).
The House amendment also stays assess-
ment as well as collection of a prepeti~
tion claim against the debtor (sec. 362
(a) (6)). A tax authority wouid not,
however, be stayed from issuing a de-
ficiency notice during the bankruptcy
ence (sec. (b)(7)). The Senate amend-
ment repealed the existing authonty
of the Internal Revenue Seivice o
make an immediate assessment of taxes
upon bankruptcy (sec. 6871(a) of the
code). See section 321 of the Senate
bill. As indicated, the substance of that
provision, also affecting State and lo-
cal taxes, is contained in section 362(a)
(6} of the House amendment. The sta-~
tute of limitations is tolled under the
House amendment while the bank-
ruptcey case is pending.

Where no proceeding in the T=x Court
is pending at the commencemert of the
bankruptcy case, the tax autho ity can,
under the House amendment. fil a claim
against the estate for a prepet.tion tax
liability and may also file a request that
the bankruptcy court hear arguments
and decide the merits of an individual
debtor’s personal liability for the balance
of any nondischargeable tax lia’ ility not
satisfied from assets of the esta’ . Bank-
ruptey terminology refers to t.ie latter
type of request as a creditor’s ¢ ymplaint
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to determine the dischargeabi ity o a
debt. Where such a complaint is filed,
the Exnkruptey court will have personal
jurisdiction over an individua. debtor,
and the debtor himself would have no
access to the Tax Court, or to any other
court, to determine his personal lia-
pility for nondischargeable taxes.

If a tax authority decides not to file
a claim for taxes which would typically
occur where there are few, if any, assets
in the estate, normally the tax authority
would also not request the bankruptcy
court to rule on the debtor’s persofial
liability for & nondischargeable tax.
Under the House amendment, the tax
authority would then have to follow nor-
mal proczcdures in crder to collect a2 non-
dischargeable tax. For example, in the
case of nondischargeable Federal income
taxes, the Internal Revenue Service
would be required to issue a deficiency
notice to an individual debtor, and the
debtor could then file a petition in the
Tax Court—or a refund suit in a district
court—as the forum in which to liti-
gate his personal liability for a nondis~
chargeable tax.

Under the House amendmei.t, as under
prosent law, an individual debtor can
ulso fila a complaint to determine dis-
chargeahility. Consequently, where the
tax authority does not file a claim or a
request that the bankruptcy court deter-
mine dischargeability of a specific tax
liability, the debtor could file such a re-
quest on his own behalf, so that the
bankruptey court would then determine
both the validity of the cleim against
assets in the estate and also the personal
liability of the debtor for any nondis-
charceable tax.

Where a proceeding is pending in the
Tax Court at the commencement of the
bankruptcy case, the commencement of
the bankruptcy case automatically stays
further action in the Tax Court case un-
less and until the stay is lifted by the
bankruptcy court. The Senate amend-
ment repealed a provision of the Internal
Revenue casé barring a debtor from fil-
ing a petition in the Tax Court aftcr
commencement of a hankruptcy case
(sec. 6871(bY of the code). See sec-
vion 321 of thc Scnate bill, As indicated
caslics, the equivalent of the code
amendment is embodied in section 362
(2 (8) of the House amendment, which
automatically stays commencement or
continuation of any proceeding in the
Tax Court until the stay is lifted or the
case is terminated. The stay will permit
sufficient time for the ~ bankruptcy
trustee to determine if he desires to join
the Tax Court proceeding on behalf of
the estate. Where the trustee chooses to
join the Tax Court proceeding, it is ex-
pected that he will seek permission to
intervene in the Tax Court case and then

request that the stay on the Tax Court
proceeding be lifted. In such a case, the
merits of the tax liability will be deter-
mined by the Tax Court, and its decisicn
will bind both the individual debtor as to
any taxes which are nondischargeable
and the trustee as to the tax claim
against the estate.

Where the trustee does not want to
intervene in the Tax Court, but an indi-
vidual debtor wants to have the Tax
Court determine the amount of his per-
sonal liability for nondischargeable taxes,
the debtor can request the bankruptcy
court to lift the automatic stay on exist-
ing Tax Court proceedings. If the stay
is lifted and the Tax Court reaches its
decision before the bankruptey court's
decision on the tax claim against the es-
tate, the decision of the Tax Court would
bind the bankruptcy court under prin-
ciples of res judicata because the de-
cision of the Tax Court affected the
personal liability of the debtor. If the
trustee does not wish to subject the es-
tate to the decision of the Tax Court if
the latter court decides the issues be-
fore the bankruptcy court rules, the
trustee could resist the lifting of the
stay on the exjsting Tax Court proceed-
ing. If the Internal Revenue Service had
issued a deficiency notice to the debtor
hefore the bankruptcy case began, but as
of the filing of the bankruptcy petition
the 90-day period for filing in the Tax
Court was still running, the debtor would
be automatically stayed from filing a pe-
tition in the Tax Court. If either the
debtor or the Internal Revenue Service

S17428°

then files a complaint to determine dis-
chargeability in the bankruptcy court,
the decision of the bankruptey court
would bind both the debtor and the In-
ternal Revenue Service. .

The bankruptey judge could, however,
1ift the stay on the debtor to allow him
to petition the Tax Court, while reserving
the right to rule on the tax authority’s
claim agains assets of the estate. The
bankruptcy court could also, upon re-
quest by the trustee, authorize the trustee
to intervene in the Tax Court for pur-
poses of having the estate also governed
by the decision of the Tax Court.

In essence, under the House amend-
ment, the bankruptcy judge will have
authority to determine which court will
determine the merits of the tax claim
both as to claims against the estate and
claims against the debtor concerning his
personal lisbility for nondischargeable
taxes. Thus, if the Internal Revenue
Service, or a State or local tax authority,
files a petition to determine discharge~
ability, the bankruptcy judge can either
rule on the merits of the claim and con-
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makes DO substantive change in the
law, As iz customary, it was prepared
and submitted to the Judiciary Com-
mittee by the Office of the Law Revi-
sion Counsel.

Concern has sometimes been ex-
pressed that mere changes in terminol-
ogy and style, such as uniform use of
the present tense and the active voice
80 far as possible, will result In changes
in substance or lmpalr the precedental
value of earlier judicial declsions and
other interpratations.

This fear might have some merit if
this were the usual kind of amendatory
legislatdon in which it can be inferred
that a change of language is intended
to change substancs, In & codification
law, however, the courts uphold the
contrary presumnption, that the law is
intended to remain substantively un-
changed. 1 might note that the com-
mittee report on this leglslation con-
tains over a dozen citations to U.S. Su-
préeme Court decisions and other au-
thorities affirming this principle.

1 ask for a “‘yes’* vote on HLR. 4778,

0 2020

Mr. Speaker, I have no further re-
quests for time, and I yield back the
balance of my time.,

Mr. BROOKS. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

The SPEAKER pro tempore (Mr.
PoSHARD). The question 18 on the mo-
tion offered by the gentleman from
Texas [Mr. BROOKS] that the House sus-
pend the ruies and pass the bill, H.R.
4778, as amended.

The gquestion was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was parsed,

A motion to reconsider was laid on
tha table.

'&ANKRUPTCY REFORM ACT OF 1994

Mr. BROOKS. Mr. Speaker, I mave to
suspend the rules and pass the bill
(H.R. B5116) to amend title ITI of the
United 8tates Coda, as amended.

The Clerk read as follows:

H.R. 5118

Be it enacted by the Senaie and House of Rep-
reseniatives of the United Siotes of America in
Congrexs assembled,

SECTION 1. SHORT TITLE.

o) SHORT TiTLE~Thiz Act may be cited as
the “Bankruptcy Reform Act of 1994,

() TABLE OF CONTENTS.—The table of con-
tents {3 ax foltows:

Sec, 1. Short title.

TITLE I-IMPROVED BANKRUPTCY
ADMINISTRATION

101. Expedited hearing on automatic stay.

122, Juris@iction to yeview interfocutory or-
ders increarmg or reducing cer-
tain time periods for filing plon.

103. Erpedited procedure for reaffinmation
of debts.

104, Powers of bankrupicy courls.

105, Participation bp bankruptey adminis-
&alor ot meetings of creditors and
equity security Aolders.

196, Definition reiating to eligikility 1o
serve on chapler 13 commitiees.

§ogg R BE
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Sec, 107, 1 fer
Sec. 108. Dollar adfustments.

Sec. 109, Premerger matification.

Sec. 110. Alpwance of creditor committee er-

penses.
Sec. 111. Supplemental injunctions.
Sec. 112. Authority of bankruptcy judger to
conduct jury tricls in cioil pro-
= caadmgs.
Sec. 113. Sovereign immunity.
Sec. 114. Service of process tn bankmplcy ma—

October 4, 19934

TITLE V—TECHNICAL CORRECTIONS
Sec. 501, Amendments to banXruptcy defini-

of
Sec. $02. Title 28 of the United States Code.
TITLE VI~-BANKRUPTCY REVIEW
COMMISSION
Sec. 601. Short title.
Sec. 602,

ings on an " Sec, 805, C ion of the
inst Sec. 806, Staff of commission; experts ard con-
Sec. 115. Meetings of creditors and equity secu- sultants.
,-ui hof;der,, e Sec. 607. Powess of the commission.
Sec. 603. Report,

Sec. 116. Tar assessment.
Sec. 117. Additional irustee compensation,
TITLE I—COMMERCIAL BANKRUPTCY
ISSUES

Sec. 201. Aircraft equipment and vessels; rolling
stock equipment.

Sec. 202. Limi on of -ingid

. Aad 7 ?

Jor
Sec. 203. Perfecﬂon o! PUrChase-money xecunty

Sec,
Sec.

204. Conunued per[

208. Rejection of une:pired leasex of real
904, property or timeshare taterests.
207.

Sec.
Sec.
208. Erclusion from Uu estate of interests
in ligwd pad poscous kyro-
carbens transferred by the deblor
pursuant ta production pa:maent

agreemen,
Seller’s vight w reclaim foods.
Investment of money af the estate.
. Election of trustes under chapter 1.
Rights cf partnership trustee against

general partners.
213, Jmpainne'nt of claims cmd inlerests.
214, Py of secusi in post~
petition rents and lodging pay-
ments.
. Amendment o definition of swap

agreement.
Limitation on avoiding powers.
Small businesses.
Single assel real estate.
Leases of personal property.
Eremption for small business invest-

ment companies.
Payment of fares

Junds.
Return of gaods.
Proceeds of money order agreements.
Sec. 224. Trustee duties; professional fees.
Sec, 225. Notices to creditors.

TITLE HI~CONSUMER BANKRUPTCY

1SSUES

Sec, 209,
Sec. 210.
Sec.
Sec. 212.

Sec.
Sec.

Sec.

Sec.
Sec,
Sec.
Sec,
Sec.

216.
217.
218,
218,
229.

Sec. 221.

=

with dorrowed

Sec. 222.
Sec. 223.

301, Period for curing default relating to
principal residence.

302. Nondischargeability of fine under
chapter 13.

303. Japaitment of expmptions.

304. Protection of child support and ali-
mony.

See. 305, Inlerest on inlerest.

Sec. 306, Erception to discharye.

Sec. X07. Paymentz under chapter 13.

Sec. J08. Bankruptcy petition yoepcrers.

Sec. 209. Fairness to condominium and cooperc-
tive oumners.

310. Nonavoidability of firing of lien on

Sec.
Sec.

Sec,
Sec.

See.

tools and Implements of irade,

animals, and crops.

311. Conversion of cuse under chapter 13.

2. Bankruptcy fraud.

313. Protection against  discriminglory
treatment of applications for stu-
dent ioans.

TITLE IV—GOVERNMENTAL BANKRUPTCY

ISSUES

Sec. 401. Exception from automatic stay for

post-petitior properiy lases.

Scc. 402. Municipal bankrupicy.

Sec.
Sec.
Sec.

Sec. 609. Termination,
Sec. 610. Autkarization of appropriations.
TITLE VIF-SEVERABILITY; EFFECTIVE
DATE; APPLICATION OF AMENOMENTS.
Sec. 701. Severadility.
Sec. 702. Effective date; application of amend-
merts.
TITLE I—IMPROVKD BANERUPTCY
TION

SEC. i0l. EXPEDITED umm ON AUTOMATK
STATY.

The last sentence of section 382(e) vf litle 1!,
Urdted States Code, is umended—
“‘commenced™ arnd inscriing
“conctuded”, and

{2} by inserting before the period at the end
the follorwing:

*, unlest the 30-day period is ertended with the

consent of Lhe partes in inlerest or for a specific

Ume which the court finds is required by com-

pelling circumstanoes”.

8EC, 102, JURISDICTION 7O REVIEW INTERLOCU.-
TORY QRDERS INCREASING OR RE-
DUCING CERTALN IIMS PERIODS
POR FILING FIAN.

Scction 158(a) of title 28, Urited Slales Code.
is amended by striking "[yam" the first place it
appears and cll that follows through “'de-
crees,”, and inserting the following:

‘(1) from final judgments, arders, and Zecrees,

"*(2) from interlocutory arders and decrees is-
sued under section Y121(d) of title 1} increas:ng
or reducing the time pericds referred to in sec-
tion 1121 of such title; and

“'(3) with leave of the cour! from Gther inter
locutory orders and decrees;’
8EC. 103. EXPEDITED PROCEDUXK FOR REAXFIR-

MATION OF DEBTS.

(a) REAFFIRMATION.—Secticn 32(c) of title 11,
United States Code, {3 amended—

(1) in paragraph (2}—

(4) by inserting “(A)'" after “(2)",

{8) by adding “and™ at the end, and

(C) by inserting after subparagraph (A), as sc
designeted, the following:

“(B) such cgreement contaings a cicar and
conspicuous statement which advises the debtor
that such agreement is not required under this
Hile, wnder nonbankrupicy law, or under any
agreemeint not in accerdance with the provisiens
of this sudsection;’, and

(2) tn parcgraph (3}

(A) in the matter praceding subparagrapk (A}
by striking “such agreement™ the last place 1t
appears,

(B} in subparagraph (Aj—

(i) by imserting *'such agreonent™ after “(A)".
and

(il} by siriking "and’ at the end,

(C) in subparagraph (B)—

{i) by inserting *‘such agreement’’
and

tii) by adding “and’* ct the ¢nd, and

{3) by adding at the end the following:

‘YC) the attorney fully advissd the debior ¢f
the legal effect axd ¢ of—

‘(i) ar agreement of the Xing specified in this
subsection; and

‘i) any default under suck an agreemens;”

{d) EFFECY OP DiSCHARGE.~The third scn-
teace of section 52¢(d) of titie 11. United Statrs

after “(B)",
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overwhelming lability. It 1s written, how-
aver, 50 that Johne-Manville and UNR. both
of which have met and sarpassad the stand-
ards impesed In this section. will de able to
take of the ¥ it provides
without having to reopen thelr cases.

Section 11} contatns a rule of construction
o make olear that the speclal rule baing de-
vised for the asbestos claim trust/injunction

ntre 1o BOY { dedt to alter any au-
thority bankrupbey courts mey already have
to issus Imjunctions in conmection with a
plan or reoryanimation. Indeed. Johns-Man-
ville and UNR firm!y belisve that the court
in their casos hmd full anthortty to approve
the trustinfunction mechaniem. And other
dabtors in other induntries are reportedly be-
ginning to sxporiment with similar macha-
nisms. The Committse expresses no opinion
as to how much authority a bankruptey
court may generally kave under its tradi-
tional equitabie powers to issue an enforce-
able tojanction of this kind. The Committes
has decided 80 provide explicit suthority in
the a3beotos arok because of the singular cu-
mulative magnitude of s claims lnvalved.
How the new statatory mechanism works in
the asbestos arva may bdelp the Commlttes
judge whether the coscept should be ex-
cended {n%o other areas.
Section }12. Authority of bankruptcu judges (o

condwuct fury trials in clvil proceedings

This ssctlon wounld amend title 28 of the
United States Code to clarifly that denk-
ruptcy judges may conduct jury trials and
enter appropriate orders conajstent with
those triala if deaignated by the district
court and with the axpresa cousent of all par-
tiea W the bankruptey procesding.

‘This amendmant world clarifly a recent Su-
preme Court decision and resolve conflicting
opintons arpong the diffsrent circuits regard-
ing this fassue. The Bupreme Court in com-
flicting opinions among the different circulits
regarding this issue, The Supreme Court in
Granfinanciera, 5.4, ¥. Nordberg. 492 US. 13
(1983), held that in bankrupicy core procesd-
Ipgs. there 1s & constitutional right to a trial
by jury.

‘The Grazfirancigra ¢court had no fiading on
whether bankrupicy Jjudges could conduct
civil trials, and the circuits have reached
coutrary oplnjons regarding this lssus. Five
circuits have held that, in the abseoce of en-
abling legislation, bankruptey judges couold
not hold jury triala. See Qfficial Committes of
Unsecured Creditory v. Schwartzman (in re
Stanshury Poplar Place, Ine.), 13 P34 123 (4th
Cir. 1983). In re Gradill Corp., 987 F.24 1153,
reh’' en hand demied, 976 F.2d 1128 (Ttx Cir.
19825 RafortA v. Natigmn2l Unian Fire insurance
Co (In re Baksr & Getty Financial Services
Inc., %A F.2d 1169 (6th Cir. 1992). Kaiser Steel
Corp v, Frates {In re Koiser Sweel Corp., 811
F.2d 380 (10th Cir. 1990y, in re United Missouri
Bank of Kansas Ciry, N A, 91 F .24 1449 (8th
€ir. 19%0) The Second Circuit has been tha
lone circuis to hold that bunloupicy judges
have implicit aatherity ta conduct jury
trials. 8ee In re Bea Cooper, (nc.. 856 F.2d 13%
i2d Cir. 1960).

Section 113. Soversign bronunity

This section would effectively overrule two
Supremse Court cases that have held that the
States and Federal Government are not
usemed to have walved their sovereign Im-
munity by virtue of epacticg section 1068(¢c) of
the Basnkruptcy Code. In enacting section
166(c), Corgress intended to make provisions
of title 21 thas emcompassed the words “cred-
fror."” “entity,” or “governmental unit” ap-
plicable to bhe States. Congress also in-
tended to make the States sublect ta a
money yudgment. But the Svprerne Court in
Floffman v. Cownecticut Depariment of Mmcome
Matntenanre, 438 U.S. 96 (1989), held that even
If ine State di B0t f1le a claim, the frustze
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in bankruptey may Dol recover A ruoney

QOctober 4, 1594

Section 114, Seruice of procesy in bankruptcy

t frcm the State potwithatandt
saction 108(c). ‘Fhia holding had the effsct of
providing shat preferences could not be re-
covered from the States. In using such a nar-
row construction. the Cours hald that use of
the “trigger words wonld only bind the
Siates. and not make them subject to a
maney judgment. The Court did not. find in
the text of ths statute an “‘uamistakenly
clear” intent of Congress to waive soversign
tmmunity tn accordance with the languags
pramulgated in Afascadero Stats Hospital v.
Scazlon, 473 U.S. T34, 43 (1985

The Cuurt applied Lhis reasoning in United
Stutes ¥. Nordic Vilnge, frc., 112 S, Ct. 1011
{1962}, in not allowing & trustes Lo TeCOVEr a
poatpetition payment by a chapter 11 debtor
to the Internal Revenue Service. The Court
found that there was no such waiver ex-
Jwessly provided within the text of the stat-
uta.

This amendment expressiy provides for a
welver of soversign tmmunity dy govern-
mental unita with respeot Lo monetary ro-
coveries as well as declaratory and imjunc-
tive reliof. It ls the Committse's {ntent to
make sectlon 196 conform to the Congres-
sicnal invent of the Bankruptey Reform Act
of 1998 walving the soversign Immunity of
the States and the Pederal Government in
this regard. Of course the entire Bankruptey
Code 18 licadla to gover 1 units
where soversign Immunity Is nat or cannot
be msserted. As suggested by the Suprsme
Court, section 106(aX1) specifically lsts
those sections of title 11 with respect to
which seversigy immuuity is abrogated. This
nllows the assertion of bankruptey canses of
action, but specifically excludes causes of ac-
tion belougting Lo the debtar that become
property of ths estate under section 541 The
bankruptcy and appellate courts will have
Jurisdiction to apply the specified aections to
any kind of governmental unib as provided in
section 106(a}2). The bankruptey court may
Issue any kind of legal Or equitadle order,
process, or judgment against a governmental
unit enthorized by thess sections or the
rules, but may not enter an award for puni-
tive damages. Furthermors, in awarding fees
Or co¢ts under the Bankruptey €ode or under
the Bankruptcy Rules, the award ia sublect
to the nourly rate limitations contained in
section 2412(a)2xa). title 28, United Blates
Code. and these limitations ara appiicable to
all gavernmental units, not just the Federal
Government, Section 108(a)(4) permits an
order, process, or judgmeut W be enforced
8galnst = goveromental onit In accordance
with appropriate nonbankruptey law. Thus,
an order sgzinst a governmental unit will
no% be enforceable by attachment or seizure
of government assets. but will be subject to
collection {n the sams manner and subjact to
the same monbankruptey law procedures &s
other judgments that are enforceable against
governrmental units. Of course, the court re-
talps  ample aathority to enforce
nonmonstary orders and judgments. Nothing
in this section is intendsd to create sub~
stantive claims for relfel or causes of action
not otherwiss existing under title 11, the
Bankruptecy Rules, or nonbankruplcy law.

SBection 106(b) 13 clarifled by allowing a
compulsory counterclalm to be asserted
against a govervmental unit only where such
ugit.has actually filed & proof of claim in the
bankruptcy case. This has tha affect of over-
raling contrary case law. such a8 Sullivan v.
Town & Country Nursing Homa Services, Inc..
963 F.2¢ 1146 (9uh Cir. 1992); In re Gridbden, 158
B.R. 928 (SD.N.Y. 1963); and [n re the Crafls-
man, inc., 163 B.R. 88 (Benkr. W.D. Tex. 1994),
that interpreted section 106(s) of current
law.

P RG3 G G P institution
This section operates to amend bankrupicy
rule 7004 to require that service of process Lo
20 insured depository institution be sccom-
plished by certified mail in s contested mat-
tar or adversary procesding. The rule that is
presently in operatiom only requires that
service be achieved by first clasa mail.

Section N 5. Mreetings of creditors and equity

security holdurs

This section, applicadle only in chapter 7
<ases, requires the trustes to orally examine,
the debtor to ensurs that be or she is in-
formead about the effects of bapkrupicy, both
positive and negative. Its purpose i solely
informational; it is not interded to be an in-
terrogation to which the debtor must give
any apecific angwers or whieh could be used
against the debtor in soms later procesding
No separate record need be kapt of the exam-
ination since it will be preserved along with
the remainder of the record of the meeting,
which normally is recorded on tape.

The wrustee conducting the meeting of
creditors is directed to orally Inquire whath.
er the deblor is awars af the consequances of
bankruptey, including protections such as
those provided by the discharge and the
automatic stay, as well as the fact that the
pankrupsoy filing will appear on the debtor’s
credit history. Since different creditors treat
bankruptcy debtora differently, ths trustee
is not expected to predict whether the bank
ruptcy filtng will make it more or less di’
ficult for tho debtor to obtain credis; some
creditors may treal the debtor inorve favor-
Ably after bankruptcy has removed all otier
debts, and many creditors consider & bani-
ruptey filing a barrier to new credit enly if
it occurred in the 2 or 3 years prior to thz
credit application. For the game reasons, 1t
i not expected that the trustes would pre-
dfct whether a dismissal or converzion of the
bankruptey which has already been flied
would improve the debtor's chances of ob-
taining credit.

The trustee must also verify thut the debt-
or has knowingly signed the section of the
bankrnptcy petition stating the debrtor's
awareness of the right to file under other
chapters ¢f the Codo.

Fioally, the trustee must make sure the
debtor 1s aware of the effect of realfirming a
dedt. Since section 103 of the bill eliminates
for rmost debtors the wamings and expla-
nations concerning reafMrmation prevtously
glven by the court at the dfscharge hearing,
it i3 importany that trustees explain not
only the procedurss for reaffirmsation, but
also the potential risks of reaffirmation and
the fact that the debior may voluntarily
choose Lo repay any debt to a creditor with-
ont reaffirrning the debt, as provided in
Bankruptey Code section 5340,

In view of the amount of information in-
voived and the limite on the time available
for meetings of creditors, trusteey or Courts
may provide written informaticn on these
topics at or {n adrance of the meating and
the trustee may then ask questions 1o ensure
that the deblor is awarae of tbs {nformation.

Section 126, Tox assessment

This section expands the tax exception to
the automatic stay tdat is contained in 11
U.S.C. §3624bx3). This sectton will lifT the
automatic atay as it appiles to a tax audit,
& domand for tax returns, sssessment of an
uncontested tax Habflity, or the making of
certain assessmiants of tax snd issvance of a
notics and demanad for payment for such as-
eessment. The language of this proviston is
only intended to apply to sales or transfers
to the debtor. It has no application to sales
or transfers to third parties, sach 85 in sales
free and clear of tax liens under section
TJ83LL)
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copy of such order.to the persons specified in subdivision
(b) of this rule.

Rule 405. Waiver of discharge.

Any bankrupt may waive his right to discharge by a
writing filed with the court.

Rule 406. Implied waiver of discharge.

If the bankrupt fails to attend and submit himself to
examination at the first meeting of creditors, at any
meeting specially called for his examination, or at the
_trial on a complaint objecting to his discharge, the court
on motion shall, or on its own initiative may, set a time
for hearing to determine whether the bankrupt shall be
deemed to have waived his right to a discharge. Notice

. of the hearing shall be given the bankrupt and such other
parties in interest as the court may designate:

Rule 407. Burden of proof in objecting to discharge.
At the trial on a complaint objecting to a discharge,

the plaintiff has the burden of proving the facts essential
to his objection.

Rule 408. Notice of -nondischarge.

. If a waiver of discharge is filed, or if an order is entered
denying or revoking a discharge or deeming the right
. thereto to have been waived, the court shall, within 30
days after the filing of the waiver or the entry of the
order, give notice thereof to all creditors in the manner
provided in Rule 203.

Rule 409. Determination of dischargeability of a debt;

judgment on nondischargeable debt; fury trial.

(a) Proceeding to determine dischargeability.

(1) Persons entitled to file complaint; time for filing
“in ordinary case.—A bankrupt or any creditor may file a
complaint with the court to obtain a determination of
the dischargeability of any debt. Except as provided in
paragraph (2) of this subdivisio~, the complaint may be
filed at any time, and a tase may be reopened without
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the payment of an additional filing fee for the purpose
of filing a complaint under this rule. .

(2) Time for filing complaint under § 17¢c (2) of. the
act; notice of time fixred.—The court shall make an order
fixing a time for the filing of a complaint to determine
the dischargeability of any debt pursuant to § 17c (2) of
the Act. The time shall be not less.than 30 days nor
more than 90 days after the first date set for the first
meeting of creditors, except that if notice of no dividend
is given pursuant to Rule 203 (b), the court may fix such -
- time as early as the first date set for the first meeting
of creditors. The court shall give creditors at least 30
days’ notice of the time so fixed except that only 10
days’ notice is required if notice of no dividend is given
under Rule 203 (b). Such notice shall be given to all
creditors in the manner provided in Rule 203. The curt
may for cause, on its own initiative or on application of
any party in interest, extend the time fixed under this
paragraph.

(b) Claim and demand for judgment on nondischarge-
able debt.—If his claim has not*yet been reduced to
judgment, the creditor shall include in a complaint or
answer filed under subdivision (a) of. this rule a state- -
. ment of his claim and demand for judgment on the debt
as provided in § 17¢ (3) of the Act, ]

(¢) Jury trial—Either party may demand a trial by
jury of any issue triable of right by a jury by serving on
the other party and filing a demand therefor in writing
at any time after the filing of a complaint under this
rule and not later than 10 days after the service of th
last pleading directed to such issue. Such demand may
be indorsed-on a pleading of the party. In his demand
the party shall specify the issues which he wishes to be so
tried. If he has demanded trial by jury for only some of
the issues so"triable of right, any other party, within 10
days after service of the demand or such lesser time as
the court may order, may serve a demand for trial by j jury
of any other issues so triable of right in the proceeding.:
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The trial of an issue for which a jury trial has been de-
manded shall be- placed on the jury calendar of the
district court when it is ready for trial unless (1) the
. bankruptey judge determines after hearing on notice that
the issue is not triable of right by a jury or (2) a local
rule of court provides otherwise. Issues not triable of
right by a jury may be tried by the bankruptey judge,
and motions and applications in the proceeding other
than those necessarily incidental to and made during
the course of the jury trial may be determined by the
bankruptey judge. The failure of a party to serve and
file a demand in accordance with this rule constitutes a
waiver by him of trial by jury. Rules 47-51 of the
Federal Rules of Civil Procedure apply to a jury trial
under this sudivision.

(d) Applicability of rules in Part VII.—A proceeding
commenced by a complaint filed under this rule is gov-
erned by the rules in Part VII.

Parr V. Courrs oF BANKRUPTCY; OFFICERS AND
PersoNNEL; THEHEIR DUTIES

Rule 601. Courts of bankruptcy and referees’ offices.

(a) Courts of bankruptcy always open.~The court of
bankruptey shall be deemed always open for the purpose
of filing any pleading or other proper paper, of issuing
and returning mesne and final process, and of making
and directing all interlocutory motions, orders, and rules.

(b) Meetings and hearings; orders in chambers.—All
meetings of ereditors and hearings shall be conducted in
open court and so far.as convenient in a regular court
room. All other acts or proceedings may be done or
conducted by a bankruptey judge.in: chambers and at
any place either within or without the district; but no
hearing, other than one ex parte,-shall be conducted out-
side the district without the consent of all parties affected
thereby. -
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(c) Referee’s office—The referee’s principal office with
a clerical assistant in attendance shall be open during
business hours on all days except Saturdays, Sundays,
and the legal holidays as listed in Rule 6 (a) of the
Federal Rules of Civil Procedure, but a local.rule or
order may provide that the referee’s office shall be open
for specified hours on Saturdays or particular legal holi-
days other than those listed in Rule 77 (¢) of the Federal
Rules of Civil Procedure.

Rule 502. Referees’ bonds not required.

A referee shall not be required to file a bond in order
to qualify.

Rule 603. Restrictions on referees.

A referee shall not engage in any transaction, directly
or indirectly, with the estate and shall not act as trustee
or receiver in any case under the Act. An active full-
time referee shall not engage in the practice of law, and
an active part-time referee shall not act as attorney for
any party in any case under the Act.

Rule 504. Books, records, and reports of referees.

(a) Records to be kept; reports to be made.—The
referee shall keep a docket for each case referred to him
and shall keep a list of claims filed against the estate
in each case in which it appears there will be a distri-
bution to unsecured creditors after payment of the costs
and expenses of ddministration. He shall keep such
other books and records and make such reports as may
be prescribed by the Director of the Administrative Office
of the United States Courts with the approval of the
Judicial Conference of the United States. All papers
filed with the referee, all process issued and returns made
thereon, all appearances, orders, verdicts, and judgments
shall be entered chronologically in the referee’s docket.
These entries shall be brief but shall show the nature
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2t Coxeress | HIOUSE OF REPRESENTATIVES ( Reprorr
Ist Seesion 1 No. 9-595

BAXKRUPTCY LAW REVISION

SurTEMBER 8. 1977 —Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. Evpwaros of California. from the Committee on the Judidary,
submitted 1he following

REPORT

tozether with

SEPARATE, SUPPLEMENTAL. AXD SEPARATE
ADDITIO YAL VIEWS

[Including Cost Estimate of the Congressional Budget Office]

[To accomp: 5y ILIL 8200]

The Committee on the Judiciary, to whom was referred the bill
(11.R. 8200) to establish a uniform law on the subject. of Bankrupteies,
having considered the same, report favorably therecon with an amend-
raent and recommend that the bill as amended do pass. The committce
amendment strikes out all after the enucting clanse and inserts a new
text, which appears in italic type in the reported hill,

The amendment is an amendment in the nature of a substitute for
the bill, incorporating six substantive amendments adopted by the
committee, and numerous technieal, drafting, and style changes to the
bill. A detailed description of the six amendments adopted during
committee deliberations is incorporated into the description of the bill
contained in this Report. which addresses itself {o the amendments in
the nature of a substitute. Briefly summarized, they are as follows:

The first amendment provides an alternative to the United States
trustee in the appointment of private standing chapter 13 trustees.
The amendment permits United States trustees. with the approval of
the Attorney General, to employ private standing trustees or public
assistant United States trustees to serve in chapter 13 cases.

The second amendment limits the consumer priority in $507(5) of
proposed title 11 to $2,400 per individnal.

The third amendment changes scction 303(D) of the hill to delete
the repealer of section 4(e) of the Perishable Agricultural Commodi-
ties Act and replace the repealer with an amendment to section 4(e)
of that Act to allow suspension of a license in the event of bankruptey
if the circumstances of the bankruptey warrant. This changes current

1)
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the debtor the rights the trustee could have pursued if the trustee
chooses not to pursue them. The debtor is given no greater rights
under this provision than the trustee, and thus, the debtor’s avoiding
powers under proposed 11 U.S.C. 544, 545, 547, and 548, are subject
to proposed 11 U.S.C. 546, as are the trustee’s powers. .

These subsections are cumulative. The debtor is not required to
choose which he will use to gain an exemption. Instead, he may use
more than one in any particular instance, just as the trustee’s avoiding
powers are cumulative.

Subsection (i) permits recovery by the debtor of property trans-
ferred in an avoided transfer from either the initial or subsequent
transferees. It also permits preserving a transfer for the benefit of
the debtor. Under either case, the debtor may exempt the property
recovered or preserved.

Subsection (k) makes clear that the debtor’s aliquot share of the
costs and expenses recovery of property that the trustee recovers and
the debtor later exempts, and any costs and expenses of avoiding a
transfer by the debtor that the debtor has not already paid.

Subsection (1) requires the debtor to file a list of property that
he claims as exempt from property of the estate. Absent an objection
to the list, the property is exempted. A dependent of the debtor may
file it and thus be protected if the debtor fails to file the list.

Subsection (m) requires the clerk of the bankruptey court to give
notice of any exemptions claimed under subsection (1), in order that
parties in interest may have an opportunity to object to the claim.

Subsection (n) provides the rule for a joint case: each debtor is
entitled to the Federal exemptions provided under this section or to
the State exemptions, whichever the debtor chooses.

§ 523. Ezceptions to discharge

This section specifies which of the debtor’s debts are not discharged
in a bankruptcy case, and certain procedures for effectuating the sec-
tion. The provision in Bankruptcy Act § 17c granting the bankruptcy
courts jurisdiction to determine dischargeability is deleted as unneces-
sary, in view of the comprehensive grant of jurisdiction prescribed in
proposed 28 U.S.C. 1471(b), which is adequate to cover the full
jurisdiction that the bankruptcy courts have today over dischargea-
bility and related issues under Bankruptcy Act § 17c. The Rules of
Bankruptcy Procedure will specify, as they do today, who may request
determinations of dischargeability, subject, of course, to proposed 11
U.S.C. 523(c), and when such a request may be made. Proposed 11
U.S.C. 350, providing for reopening of cases, provides one possible
procedure for a determination of dischargeability and related issues
after a case is closed.

Subsection (a) lists eight kinds of debts excepted from discharge.
Taxes that are entitled to priority are excepted from discharge under
paragraph (1). In addition, taxes with respect to which the debtor
made a fraudulent return or willfully attempted to evade or defeat, or
with respect to which a return (if required) was not filed or was not
filed after the due date and after one year before the bankruptey
case are excepted from discharge. If the taxing authority’s elaim has
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Calendar No. 1026

95T CONGRESS SENATE ’ { Rerort
2d Session 2 No. 95-1106

BANKRUPTCY REFORM ACT OF 1978

AvdustY [lgtigtive day, Max i'r), 1978.—Ordered to be printed =~

Mr. L0x6, from the Committee on Finance,
submitted the following

REPORT

[To accompany S. 22663

The Committee on Finance, to which was referred the bill (S. 2266)
to establish a uniform law on the subject of bankruptey, having con-
sidered the same, reports favorably thereon with amendments and
recommends that the bill as amended do pass.

I. SUMMARY

S. 2266, the Bankruptey Reform Act of 1978, was reported by the
Committes on the Judiciary.on July 14, 1978 (S. Rept. 95-989), and,
by prior agresment, was referred to the Committes on Finance for 2
period not to exceed 30 days for consideration and recommendations
concerning tax-related provisions of the bill. The referral specifically
covers sections 346, 505, 507, 523, 728, 1146 and 1331 of the proposed
new title 11 of the United States Code (contained in sec. 101 of the
bill). These provisions deal with determining tax ljabilities in bank-~
ruptey, clarifying the jurisdiction of different courts to rule on these
issues, and definng the priority and dischargeability of tax claims
against the debfor’s estate.

S. 2266 and H.R. 8200, the House—tpfssed bill on the same subject,
would modernize bankruptcy law for the first time in 40 years,in light
of major changes in debtor-creditor relations during this period. The
" eurrent bankruptey system originated in 1898, and the last major
revision of the Bankruptey Act occurred in 1938.

The overall objectives of S. 2266 and H.R. 8200 are to make bank-
Tuptey procedures more efficient, to balance more equitably the inter-
ests of different creditors, to give greater recognition to the interests of
general unsecured creditors who enjoy no priority in the distribution of
the assets of the debtor’s estate, and to give the debtor a less encum-
bered “fresh start” after bankruptcy. :
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B. Determination of Tax Liability (sec. 505 of title 11)

S. 2266

Authority of bankruptey court to rule on merits

This section follows present law (sec. 2a(2A))) of the Bankruptcy
Act) in authorizing the bankruptey court to rule on the merits of tax
claims involving an unpaid tax of the debtor, provided that no court
or administrative tribunal has previously ruled, in a contested pro-
ceeding, on the debtor’s liability for the tax.

Under present bankruptcy law (sec. 17 of the Bankruptcy. Act)
a creditor or a debtor who is an individual can file an application
with the bankruptcy court (either before or after the bankruptcy
case is closed) to ask that court to rule on the extent of his personal
liability after the case for nondischargeable taxes. The intention of
S. 2266 is to retain the substance of this rule, although the rule does
not appear in express terms in the bill (S. Rept. 95-989, pp. 1568-154).

Audit of trustee’s returns

S. 2266 also provides a procedure for obtaining a mandatory audit
of tax returns filed by the trustee in a liquidation or reorganization
case (sec. 505(c) of title IT). Under the procedure, before the case
can be closed, the trustee would be required to request a tax audit by
the local, State or Federal tax authority of all tax returns filed by
the trustee. The taxing authority would have to notify the trustee
and the bankruptcy court within 60 days whether it accepts the re-
turns or desires to audit the returns more fully. If an audit is con-
ducted, the taxing authority would have to notify the trustee of any
tax deficiency within 4 months (subject to extension of time if the
bankruptcy court approves). If the trustee did not agree with the
results of the audit, the trustee could ask the bankruptey court
to resolve the dispute. Once the trustee’s tax liability for administra-
tion period taxes has thus been determined, the legal effect in a liqui-
dation case under chapter 7 of title 11 would be to discharge the
trustee (and any predecessor of the trustee), and also the Eebtor,
from any further liability for these taxes. .

In a reorganization case the trustee could obtain a discharge from
personal liability through the prompt audit procedure, but the tax
authority could still claim a deficiency against the debtor (or his suc-
cessor) for additional taxes due on returns filed during the proceeding.

The prompt audit procedure would not be available with respect to
any tax liability as to which any return required to be filed on behalf
of the estate is not filed with the proper tax authority.

Committee Amendments

Audit of trustee’s returns .

The committee’s amendment would modify this provision of S. 2266
by making the prompt audit mandatory only if the trustee deter-
mines that a surplus 1s reasonably likely to be returned to and indi-
vidual debtor in either a liquidation case under chapter 7 or a reor-

9)
S. Rept. 95-1106——2
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91sT CONGRESS SENATE { REPORT
2d Session No. 91-1173

AMENDING THE BANKRUPTCY ACT

SEpTEMBER 16, 1970.—Ordered to be printed

Mr. Burpick, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany S. 4247]

The Committee on the Judiciary, to which was referred the bill
(S. 4247) to amend the Bankruptey Act, sections 2, 14, 15, 17, 38, and
58, to permit the discharge of debts in a subsequent proceeding after
denial of discharge for specified reasons in an earlier proceeding, to
authorize courts of bankruptcy to determine the dischargeability or
nondischargeability of provable debts, and to provide additional
grounds for the revocation of discharges, having considered the same,
reports favorably thereon, without amendment, and recommends that
the bill do pass.

" PUrPoSE

The purpose of the bill is to authorize the bankruptcy courts to
determine dischargeability.

STATEMENT

The committee had before it a bill, S. 3523, introduced by Hon.
Quentin N. Burdick on February 27, 1970.

On August 17, 1970, Senator Burdick introduced a perfected version
of the bill, S. 4247.

In introducing the new bill, Senator Burdick set forth the purpose
of the bill and the need for itias follows:

Mr. President, I introduce, for appropriate reference, a
bill to amend the Bankruptcy Act.

48-010
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This bill is a perfected version, which has wide support, of
S. 3523 which I introduced on February 27, 1970. ]

Tt is identical to HL.R. 18871, a similar perfected version,
. which was introduced in the House of Representatives on
August 10, 1970. L

The purpose of the proposed legislation 1s to effectuate more
fully the discharge in bankruptey by rendering it less subject
to abuse by harrassing creditors. Under present law creditors
are permitted to bring suit in State courts after a discharge
in bankruptey has been granted and many do so in the hope
the debtor will not appear in that action, relying to his detri-
ment upon the discharge. Often the debtor in fact does not
appear because of such misplaced reliance, or an inability to
retain an attorney due to lack of funds, or because he was not
properly served. As a result, a default judgment is taken
against him and his wages or property may again be subjected
to garnishment or levy. All this results because the discharge
is an affirmative defense which, if not pleaded, is waived.

The proposed legislation is meant to correct this abuse. Un-
der it, the matter of dischargeability of the type of debts
commonly giving rise to the problem, that is, those allegedly
incurred as a result of loans based upon false financial state-
ments, will be within the exclusive jurisdiction of the bank-
ruptey court. The creditor asserting nondischargeability will
have to file a timely application in the absence of which the
debt will be deemed discharged. The bill provides that at the
same time notice is given to creditors of the date by which
objections to discharge must be filed, creditors are also noti-
fied of the date by which applications to determine nondis-
chargeability of their debts must be filed. When timely filed.
the matter will be heard in the bankruptcy court and final
disposition made of it. The right to trial by jury as it pres-
ently exists is retained and the creditor’s application does not
subject him to the jurisdiction of the bankruptcy court for
a,ni: other purpose.

The actual focus of the bill is to give greater effect to the
discharge for those who need it most, that is, the ordinary
wage earner. It is as to this type of bankrupt that the present
abuse of the bankruptcy discharge occurs.

Section 4 of the bill 1s meant to accord greater protection to
creditors by expanding the causes in section 15 of the Bank-
ruptcy Act for which a discharge, once granted, can be
revoked. Additionally, section 17b of the act will be amended
to clarify existing case law regarding the status of debts
during two or more bankruptcy proceedings of the same bank-
rupt, the earlier of which did not result in the bankrupt’s
obtaining a discharge.

In all, the bill, without changing the policy adopted by the
Congress in determining when and as to what debts a dis-
charge may be obtained, is all inclusive in updating the
procedural aspects of the discharge to protect more fully the
Interests of both classes, bankrupts and creditors.
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Bankruptcy Reform Actof 1978 .......ccovevevnnunn. Document 52
Senate, 95th Congress, 2nd Session, Report No. 95-989
(to accompany S. 2266), July 14 (legislative day, May 17), 1978.
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DOCUMENT 52

9517E CONGRESS SENATE { REPORT
2d Session } i No. 95-989

BANKRGPTCY REFORM ACT OF 1978

Jtry 14 (legislative day, May 17), 1978.—Ordered to be printed

“Mi DECoNCINT, from the Committee on the J udiciary,
submitted the following

REPORT

- [To accompany 8. 2286]

The Committee on the Judiciary, to which was referred the bill,
<. 2268. to establish a uniform law on the subject of bankruptcies, hav-
ing considered the same, reports favorably thereon and recommends
{hat the bill in the pature of a substitute do pass. The committee
amendment strikes out all after the enacting clause and inserts a new
text, which appears in italic type in the reported bill.

Purrose oF TEHE B

The purpose of the bill is to modernize the bankruptey law by codify-
ing a new title 11 that will embody the substantive law of bankruptcy.
and to make extensive amendments to title 28, Judiciary and Judicial
Procedure, that will encompass the structure of the revised bank-
ruptey courts. .

¢PTRPOSE OF THE AMENDMENT

The amendment in the nature of a substitute reflects, testimony re- .
ceived by the committee and the changes that resulted. The purpose of
he revised bill remains to modernize the bankruptcy law.

IxTrRODGCTION

In 1979, Congress created the Commission on the Bankruptey Laws
of the United States to study and recommend changes in bankruptcy
laws, The Commission became operational in June 1971, and filed its
iinal report with Congress on July 80, 1973. Its report was in two parts.
Part I contained the Commission’s findings and recommendations.
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: 7

fer was involuntary and the debtor did not conceal the property. If the
debtor wishes to preserve his right to pursue any action under this

rovision, then he must intervene in any action brought by the trustee
based on the same cause of action. It is not intended that the debtor be
given an additional opportunity to avoid a transfer or that the trans-
feree should have to defend the same action twice. Rather, the section is

rimarily designed to give the debtor the rights the trustee could have,
gut has not, pursued. The debtor is given no greater rights under this
provision than the trustee, and thus, the debtor’s avoiding powers
under proposed sections 544, 545, 547, and 548, are subject to proposed
46, as are the trustee’s powers.

These subsections are cumulative. The debtor is not required to
choose which he will use to gain an exemption. Instead, he may use
more than one in any particular instance, just as the trustee’s avoiding

wers are cumulative.

Subsection (h) permits recovery by the debtor of property trans-
ferred by an avoided transfer from either the initial or subsequent
transferees. It also permits preserving a transfer for the benefit of
the debtor. In either event, the debtor may exempt the property
recovered or preserved. ;

Subsection (i) makes clear that the debtor may exempt property
under the avoiding subsections (f£) and (h) only to the extent he has
exempted less property than allowed under subsection (b).
~ Subsection (j) makes clear that the lability of the debtor’s exempt
property is limited to the debtor’s aliquot share of the costs and ex- -

nses recovery of property that the trustee recovers and the debtor

ater exempts, and any costs and expenses of avoiding a transfer by
the debtor that the debtor has not already paid.

Subsection (k) requires the debtor to file a list of property that he
claims as exempt from property of the estate. Absent an objection
to the list, the property is exempted. A dependent of the debtor may
file it and thus be protected if the debtor fails to file the list.

Subsection (1) prevides the rule for a joint case.

Section 523. Exceptions to discharge

. This section specifies which of the debtor’s debts are not discharged
in a bankruptcy case, and certain procedures for effectuating the sec-
tion. The provision in Bankruptey Act § 17c granting the bankruptcy
courts jurisdiction to determine dischargeability is deleted as unneces-
sary, in view of the comprehensive grant of jurisdiction prescribed in
proposed 28 T.S.C. 1334(b), which is adequate to cover the full juris-
diction that the bankruptey courts have today over dischargeability
and related issues under Bankruptey Act'§ 17¢c. The Rules of Bank-
ruptey Procedure will specify, as they do today, who may request
determinations of dischargeability, subject, of course, to proposed. 11
U.8.C. 523(c), and when such a request may be made. Proposed 11
U.S.C. 850, providing for reopening of cases, provides.one possible
procedure for a determination of dischargeability and related issues
after a case is closed.

Subsection (a) lists nine kinds of debts excepted from discharge.
Taxes that are excepted from discharge are set forth in paragraph (1).
These include claims against the debtor which receive priority in the
second, third and sixth categories (§ 507(2) (3) (B) anc}) (C) and (6).



Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 85 of 88
ADD-36

7 PPAy IVREINE ok
LOEY ik

COLLIER

ppR 1%

ON o
BANKRUPTCY

FOURTEENTH EDITION
JAMES WM. MOORE

EDITOR-IN-CHIEF

LAWRENCE P. KING

EDITOR-IN-CHIEF—REVISIONS

VOLUME 1A

original text by
James Wm. Moore
Sterling Professor of Law, Yale University
John E. Mulder

Robert Stephen Oglebay
Member of the Indianapolis Bar

REVISION EDITORS

HON. ASA 8. HERZOG
Bankruptcy Judge, ret., Southern District of New York

LAWRENCE P. KING -
Professor of Law, New York University
SHELDON LOWE
Member of the New York Bar
STEFAN A. RIESENFELD
Professor of Law, Umversity of California
SAUL SEIDMAN
Bankruptcy Judge, District of Conmecticut
ROBERT J. D’AGOSTINO
Assistant Professor, Delaware Law School

LEE SILVERSTEIN
1978

(First Edition originally published 1898;
Fourteenth Edition originalg published 1943)

4

MATTHEW
BENDER,

235 E. 45th STREET, NEW YORK, N.Y. 10017




Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 86 of 88
ADD-37

CopyrIGHT, 1898, 1899
By WILLIAM MILLER COLLIER

" CopyrIgHT, 1900, 1903
By MATTHEW BENDER

CopyrigET, 1905, 1907, 1909, 1910, 1012, 1914
By MATTHEW BENDER & COMPANY

CopyriGaT © 1917, 1021, 1923, 1924, 1940, 1948, 1949, 1954, 1956, 1960
1961, 1962, 1964, 1966, 1967, 1968, 1969, 1970, 1971, 1972, 1973,
1974, 1975, 1976, 1978

By MATTHEW BENDER & COMPANY
INCORPORATED

All Rights Reserved
Printed in United States of America

Library of: Congress Catalog Card Number: 404207

(Rel. No. 35-4/78)  (Collier)



Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 87 of 88
ADD-38

1628 DEBTS NOT AFFECTED BY A DISCHARGE § 17

“‘demonstrates congressional judgment that certain problems—e.g.,
those of financing government—override the value of giving the
debtor a wholly fresh start.”’44 Finding that Congress intended
the personal liability for unpaid tax debts to survive bankruptey,
it found no different intention with regard to the interest on such
taxes. The Brunming case will remain good law even in light of the
1966 amendments to § 17 making some tax debts dischargeable.®®
Where tax debts are discharged under § 17, post-petition interest
and penalties will also be discharged. If the tax debt is within one
of the enumerated exceptions and is not discharged, the Bruming
case may be applied to post-petition interest and penalties making
them collectible out of the debtor’s after acquired property.

[10]—Proper Forum To Determine Dischargeability of Tax Claim.
§ 17c(1).

In 1970, § 17c was added to the Act which, together with §§ 2a(12),
14, and 38, all as amended, give to the bankruptey court jurisdiction
to determine the dischargeability of particular debts;*5* § 17c and
Bankruptey Rule 409 contain many provisions relative to such grant
of jurisdiction. In effect, the determination of whether debts are dis-
chargeable under § 17a falls within the exclusive jurisdietion of the
bankruptey court with respeet to certain types of debts, and only as a
matter of concurrent jurisdiction with respect to other types of debts.

Section 17¢(1) provides: ‘‘The bankrupt or any creditor may file
an application with the court for the determination of the discharge-
ability of any debt.’’ 45> By virtue of the permissive grant to file the
application, and by comparison with § 17¢(2), it is clear that the bank-
ruptey court only has jurisdiction concurrent with the appropriate
local court, unless the debt falls within the coverage of § 17e(2).
That paragraph of subdivision ¢ provides that applications to deter-
mine the dischargeability of debts, claimed nondischargeable because
of clauses (2), (4), and (8) of § 17a, must be filed in the bankruptey
court within the time specified, and, if they are not, they are deemed to

44 For cases applying the Bruming
rule, see In re WNON, Inc., 246 F.
Supp. 30 (S.D.N.Y. 1965) (tax penalties
romain a personal liability); In re Ox-
ford Inv. Co. 246 F. Bupp. 651 (S.D.
Cal. 1965), citing Treatise.

. 45 Bruning distinguished in In re
Vaughan (E.D. Ky. 1968), 292 F. Bupp.
731, a Chapter XI proceeding, whera
prepetition taxes were fully paid,
whereas in Bruming, the interest was
on unpaid taxes.

See | 17.14 ‘and subheads [1]-[7],
sUpTa.

4Ba Pub, L. No. 91-467, 91st Cong,,
2d Sess, (1970). See discussion of
added § 17¢, T 17.284, infra.

45b Bankruptey Rule 409(a) (1) pro-
vides: ‘“A bankrupt or any ereditor
may file a complaint with the court
to obtain a determination of the dis-
chargeability of any debt.’’
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g 17.15 ACTS SPECIFIED IN § 17a(2) 1628.1

be discharged. Thus, debts falling within other clauses of § 17a may
have the issue of dischargeability tried in courts other than of bank-
ruptey unless an application (complaint) is filed by either the creditor
or bankrupt in the bankruptey court.

The tax claim rendered nondischargeable by § 17a(1), if at all, is,
therefore, one of the types for which the bankruptey court has con-
current and not exclusive jurisdiction. The question may then be
raised as to when the complaint to determine the dischargeability of
the tax debt may be filed in the bankruptey court. Clearly, under
Bankruptey Rule 409(a) (1), the bankrupt may file the complaint
therein before any action has been commenced in any other forum.
Once the complaint is filed, another court may not oust the bankruptey
court of its jurisdiction. And, if the action has already been instituted
in another court, it will still be possible for the bankrupt to file his
complaint in the bankruptey court which could, by virtue of § 17¢(4),
oust the original court of its power to try the action. Section 17¢(4)
provides :

“The provisions of this subdivision ¢ shall apply whether or not an action
on a debt is then pending in another court and any party may be enjoined

from instituting or continuing such action prior to or during the pendency
of & proceeding to determine its dischargeability under this subdivision c.”

Tt may well be that the bankrupt cannot delay too long filing his
complaint in the bankruptey court once an action has been com-
menced in another forum. It would seem that the bankruptey court
could refuse to enjoin continuation of the state or federal eourt action
on the ground of laches as applied to the bankrupt’s delay. There
should be some reasonable period, including time and progress of the
original action as part of the determining factors, during which the
bankrupt (or creditor) may file the complaint, and beyond which the
bankruptcy court may refuse-to entertain it.

¢ 17.15, Liabilities for Certain Acts Specified in § 17a(2).
Section 17a(2) excepts from a discharge provable debts which

“ (2) are liabilities for obtaining money or property by false pretenses
or false representations, or for obtaining money or property on eredit or
= obtaining an extension or renewal of credit in reliance upon a materially false
statement in writing respecting his financial condition made or published or
caused to be made or published in any manner whatsoever with intent to
deceive, or for willful and malicious conversion of the property of an-
other.” 45¢

46c As amended in 1970, Pub. L. ¢“(2) are liabilities for obtaining
No. 91-467. To indicate the changes money or property by false pretenses
made by the 1970 amendment, § 17a(2) or false representations, or for ob-
is set forth with the deleted matter in taining money or property on credit
brackets and the added matter in ital- or obtaining an extension or renewal

ies: of credit in reliance upon a materi-

(Rel. No. 17-1973) (Colliex)



