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COUNTER-STATEMENT OF ISSUES

1. Given the 1Rsl pre-bankruptcy notices of liens and levies, was

Ms. Goebel's2 complaint to discharge such tax debts ripe?

2. When the IRS filed its own complaint in district court, did Ms.

Goebel's supplemental complaint cure any lack of ripeness?

3. Given five decades of consistent legislation and precedent

determining the IRS' rights under bankluptcy laws, can Ms. Goebel seek a

determination of non-dischargeability notwithstanding the Declaratory Judgment

Act's preclusion of declaratory judgments "with respect to Federal taxes"?

COUNTER-STATEMENT OF CASE

This interlocutory appeal arises from denial of the IRS' Fed. R. Civ. P.

12(b)(1) motion to dismiss on jurisdictional grounds. Therefore, every averment in

Ms. Goebel's complaint is assumed to be true - on this appeal, her tax debts are

presumed dischargeable and she did not attempt to evade or defeat taxes. She is an

"honest debtor."

The facts before this Court are, therefore, quite limited, and may be

summarized as follows.

1

2

"IRS" is used throughout to refer to United States of America Department of the
Treasury Internal Revenue Service, defendant-appellant.

"Ms. Goebel" is used throughout to refer to Laura Charlene Goebel, debtor-
plaintiff-appellee.

1
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On September 2, 2022, Ms. Goebel filed a voluntary petition for relief

under chapter 7 of the Bankruptcy Code in the United States Bankruptcy Court for

the Eastern District of New York. SA1-47. She had no assets available for

distribution to creditors and total debts of $623,331.31, of which the tax debts

relevant to this appeal totaled $512,545. 17 and related to tax years 2008-2018. SA8,

SA18.

The IRS had assessed taxes with respect to those years, entered into

installment payment agreements with respect to certain of those years, and from time

to time noticed Ms. Goebel with respect to liens and levies on her property with

respect to those years. SA58 1] 6(c), SA59 1] 6(e) (referring to installment

agreements), SA76-104. Ms. Goebel made what payments she could and made an

offer of settlement that was rejected by the IRS. SA1121]5, SA77-78, SA81 , SA88.

The tax debts are SO old that they are subject to the Bankruptcy Code's

general discharge unless Ms. Goebel "willfully attempted in any manner to evade or

defeat" the tax debts under section 523(a)(1)(C) of the Bankruptcy Code. 11 U.S.C.

§ 523(a)(1)(C). Unless otherwise indicated, each reference to a section is to a section

of the Bankruptcy Code, 11 U.S.C. §§ 101 et seq., and to the correlative section in

Title II, U.S.C. As noted above, for purposes of this appeal Ms. Goebel is deemed

not to have willfully attempted to evade or defeat her tax debts.

Ms. Goebel put the IRS to its proof by filing, on October 23, 2022, a

2



Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 14 of 88

complaint in the bankluptcy court under Rule 700l(l) of the Federal Rules of

Bankruptcy Procedure3 to determine the dischargeability of her old tax debts. A18-

A31. On December 7, 2022, the bankruptcy court entered a discharge order. SA124.

On March 14, 2023, the IRS filed its own complaint in the United States

District Court for the Eastern District of New York. SA127-136, SA137-142. The

IRS' district court action is before U.S. District Judge Dora L. Irizarry.

On April 21, 2023, the IRS moved in bankruptcy court to dismiss Ms.

Goebel's complaint for lack of jurisdiction under Bankruptcy Rule 7012(b)(1) and

Fed. R. Civ. P. 12(b)(1) incorporated therein. SA48. The IRS contended that that

Ms. Goebel's bankruptcy court complaint could not be ripe until the IRS filed its

district court complaint and therefore, the IRS argued, the IRS' district court

complaint was filed first and the district court had jurisdiction under the first to file

rule. SA68-69. The IRS also contended that the Declaratory Judgment Act, 28

U.S.C. §2201(a), barred the bankruptcy court from adjudicating the dischargeability

of tax claims. SA62-65.

On March 13, 2024, the bankruptcy court denied the IRS' motion to

dismiss. A227-266, A207-209. In light of the IRS' district court complaint, the

bankruptcy court ruled that Ms. Goebel could cure any ripeness issue by filing a

3 Hereinafter, the "Bankruptcy Rules."

3
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supplemental complaint under Fed R. Civ. P. 15(d).4 A209, A264. The bankruptcy

court ruled that the Declaratory Judgment Act did not preclude the bankruptcy court

from adjudicating whether the old tax debts are discharged. A252, A264.

The IRS moved the district court for leave to appeal the bankruptcy

court's interlocutory order under 28 U.S.C. § 158(a)(3). A210-216. The motion for

leave to appeal was before U.S. District Judge Irizarry, who certified the motion

directly to this Court. A221-226. Ms. Goebel and the IRS agreed to adjourn

proceedings before Judge Irizarry on the IRS' district court complaint until the

resolution of this appeal.

STANDARD OF REVIEW

In this appeal of an interlocutory order, the bankruptcy court's denial

of the IRS' motion to dismiss Ms. Goebel's complaint is subject to de novo review.

JURISDICTION

Under 28 U.S.C. §§ 1334(a) & (b), the United States District Court for

the Eastern District of New York has original and exclusive jurisdiction over all

cases under the Bankruptcy Code and original but not exclusive jurisdiction over all

civil proceedings arising under the Bankruptcy Code or arising in or related to cases

under the Bankruptcy Code. This grant of jurisdiction includes jurisdiction over

4 Hereinafter "Rule l5(d)." Bankruptcy Rule 7015 provides that Rule 15 applies to
adversary proceedings.

4
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dischargeability proceedings.

The United States District Court of the Eastern District of New York

has referred all such cases and proceedings to the United States Bankruptcy Court

for the Eastern District of New York pursuant to 28 U.S.C. § 157(a).

The bankruptcy court has jurisdiction to adjudicate the dischargeability

of the old tax debts as a "core matter" under 28 U.S.C. § 157(b)(2)(I).

This Court took jurisdiction over this interlocutory appeal upon

certification of the three issues restated above pursuant to 28 U.S.C. §§ 158(a)(3) &

(d)(2)(A).

SUMMARY OF ARGUMENT

This appeal raises the fundamental issue of whether a debtor who has

been pursued by the IRS prior to bankruptcy can, within her bankruptcy case, obtain

a ruling on whether her tax debts are discharged so that she can emerge with a "fresh

start" "a new opportunity in life and a clear field for future effort, unhampered by

the pressure and discouragement" of her old tax debts. Local Loan Co. V. Hunt, 292

U.s. 234, 244 (1934).

The Bankiuptcy Code and Bankruptcy Rules authorized Ms. Goebel to

seek such a ruling in bankruptcy court against the IRS and abrogated the IRS '

sovereign immunity to allow her to do SO. This authority, and the bankruptcy court's

traditional "in rem" jurisdiction over Ms. Goebel's estate, made Ms. Goebel's

5
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complaint ripe when filed.

When the IRS filed its later complaint in district court, Ms. Goebel's

supplemental complaint, to the extent it was necessary, related back to her original

complaint to preserve the superior jurisdiction over discharge that Congress gave the

bankruptcy court.

Finally, the Declaratory Judgment Act does not shield the IRS from a

bankruptcy court's determination that tax claims are dischargeable under the

Bankruptcy Code. No court has ever held that it does. The IRS' argument for such

a shield contradicts the Bankruptcy Code's abrogation of sovereign immunity and

numerous Supreme Court precedent holding that such abrogation renders the IRS

subj ect to bankruptcy court orders determining its rights under the Bankruptcy Code.

The IRS argues that the IRS, and only the IRS, may seek a ruling on

dischargeability at a time and in a court of its choosing an argument which, if

accepted, would establish a precedent allowing the IRS to resume pre-bankruptcy

collection efforts after the case is over and the debtor has lost access to counsel

contrary to the expressed intent of Congress codified in three successive statutes

including the current Bankruptcy Code.5 The IRS' argument destroys the discharge

5 See S. Rep. No. 91-1173, at 2 (1970) (Addendum, ADD-32). This Report explains
the purpose of the 1970 amendments to the Bankruptcy Act of 1898, which were,
as discussed below, re-enacted in the current version of the Bankruptcy Code.

6
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as it relates to taxes, and has been repeatedly re ected by Congress, most recently in

the Bankiuptcy Code.

In sum: Ms. Goebel did exactly what the Bankruptcy Code and the

Bankruptcy Rules authorize her to do in accordance with manifest Congressional

intent: she sought an expedited determination of the dischargeability of her tax

claims in bankruptcy court. Neither Article III of the Constitution, nor the

Declaratory Judgment Act, precluded her from doing SO.

ARGUMENT

I. Ms. Goebel's Complaint Was Ripe When Filed.

a. The Plain Language of the Bankruptcy Rules,
Bankruptcy Code and Title 28 Made Ms. Goebel's
Complaint Justiciable.

The Bankruptcy Rules, the Bankiuptcy Code and Title 286 all provided

Ms. Goebel with authority, power and jurisdiction to bring her complaint in

bankruptcy court against the IRS in October of 2022. In particular:

• Bankruptcy Rule 4007(a) & (b) authorize Ms. Goebel to bring her

dischargeability complaint under section 523(a)(1) "at any time.97

. Section l06(a)(l) of the Bankruptcy Code allows Ms. Goebel to sue

the IRS to determine dischargeability by abrogating the IRS'

sovereign immunity under section 523 (a)(1 ).

6 28 U.S.C. §§ et seq.101

7
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. 28 U.S.C. § 157(b)(1) & (b)(2)(I) provide that the dischargeability

of the old tax debts is a "core proceeding" which the statute

specifically authorizes the bankruptcy court to hear and determine.

The IRS argues that Ms. Goebel's October complaint was brought

before her November discharge but there is no requirement in the Bankruptcy

Code or Bankruptcy Rules that a debtor wait for a general discharge before bringing

a proceeding to determine the dischargeability of particular claims.

The statute shows a general discharge cannot be a jurisdictional pre-

requisite. Section 523(c) and Bankruptcy Rule 4007(c) provide that creditors with

allegedly non-dischargeable claims for fraud or breach of fiduciary duty under

section 523(a)(2), (4) or (6) must bring dischargeability proceedings within 60 days

of the first date set for a meeting of creditors in a chapter 7 case always before a

general discharge has been granted. Fed. R. Bankr. P. 4004(a) (objections to general

discharge due 60 days after the date fixed for the first meeting of creditors) & Fed.

R. Bankr. P. 4004(c) (general discharge granted only after expiration of time to file

objections). Requiring a general discharge as a jurisdictional condition would

disrupt all such proceedings, and that has never been the law.

Section 507(a)(8) provides further evidence that that a general

discharge cannot be a jurisdictional pre-requisite. Section 507(a)(8) determines

what tax claims are entitled to priority. Tax claims entitled to priority are among the

8
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tax claims that are excepted from discharge. 11 U.S.C. § 523(a)(1)(A), see also

Young V. United States, 535 U.S. 43, 46-47 (2002). Every chapter 11, chapter 12 or

chapter 13 plan must provide for full payment of all priority (and thus usually non-

dischargeable7) tax claims 11 U.S.C. §§ 1129(a)(9)(C), 1222(a)(2) & 1322(a)(2).

Thus there is no way to confirm a chapter 11, chapter 12 or chapter 13 plan without

obtaining, prior to discharge, a determination of the tax claims entitled to priority

and excepted from discharge.

The IRS' argument that Bankiuptcy Rule 4007 cannot create standing

and cannot create ripeness is misplaced - the argument is contrary to the statute and

the facts.

The statute provides standing: Ms. Goebel is the beneficiary of a

general discharge and therefore has standing to litigate the scope of that discharge.

Congress acknowledged Ms. Goebel's standing by abrogating the IRS' immunity in

discharge proceedings. Section 106(a)(1)'s abrogation of the IRS' immunity with

respect to section 523(a) has meaning only if Ms. Goebel can be a plaintiff, and the

IRS can be a defendant, under section 523(a). The IRS' argument would write the

abrogation of immunity with respect to section 523(a) out of the statute.

The IRS' ripeness argument flies in the face of section 505(a)(1) which

7 Some priority tax claims are dischargeable in chapter 13 under 11 U.S.C. § 1328(a).

Of course, the taxing authority can agree to less than payment in full.8

9
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provides bankruptcy courts the power to determine the "amount or legality" of any

tax "whether or not previously assessed." Just as proceedings to determine "the

amount or legality" of yet-to-be assessed tax claims are ripe under section 505,

proceedings to determine dischargeability of yet-to-be-excepted tax claims are ripe

under section 523(a)(1).

The IRS attempts to distinguish section 523(a)(1) proceedings as

"establishing a defense" (and therefore, the IRS argues, unripe) from section 505

proceedings as establishing "the amount or legality of a tax" (and therefore, the IRS

argues, ripe) - but the IRS' argument dissolves before the language of section 505

and Supreme Court precedent. Determining the "legality" of an unassessed tax

under section 505 involves nothing more than determining whether the debtor has a

defense to the unassessed tax under the Internal Revenue Code. The Supreme Court

has for almost 90 years sustained the justiciability of lawsuits initiated in federal

court to establish a federal defense to a claim under federal law. Medlmmune, Inc.

V. Gen en tech, Inc., 549 U.S. 118, 126, 127 n.7 (2007) (quoting Aetna Life Ins. Co.

v. Haworth, 300 U.s. 227, 240-41 (1937)).

In sum: the plain language of the Bankiuptcy Code and the Bankiuptcy

Rules authorized Ms. Goebel to bring her complaint when she did (in October 2022),

and where she did (in bankruptcy court) .

10
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b. Congress Wrote the Bankruptcy Code to Make Ms.
Goebel's Complaint Justiciable When Filed.

The legislative history of the Bankruptcy Reform Act of 1978 shows

that Congress wrote the Bankruptcy Code (section 106 and section 523), amended

Title 28 (28 U.S.C. § 1334(b)) and endorsed Bankiuptcy Rule 4007 to authorize Ms.

Goebel to bring her complaint when she did, and where she did.

Debtors such as Ms. Goebel have had the right, the power and the

jurisdiction to bring discharge proceedings against the IRS for over 54 years, ever

since Congress enacted section 17c of the Bankruptcy Act of 1898 in 1970, re-

enacted section 17c in the Bankruptcy Reform Act of 1978, and reinforced section

170 in the Bankruptcy Reform Act of 1994.

The 1970 amendments provided jurisdiction to determine

dischargeability authorized the bankrupt to seek (and the bankruptcy court to grant)

a determination of dischargeability,10 and provided for the injunction and

supersession of dischargeability proceedings in other c0u1ts 1

As the Supreme Court recognized in United States V. Nordic Village,

9 11 U.S.C. § 11(a)(12) (1976) (Addendum, ADD-1).

10 11 U.S.C. § 35(0)(1) & (3) (1976) (Addendum, ADD-5), Bankruptcy Rule
409(a)(1) (former) (Addendum, ADD-20-21).
11 U.S.C. § 35(c)(4) (1976) (Addendum, ADD-5). See 1A COLLIER on
BANKRUPTCY 1] 17.14[10] (14th ed. 1978), available from the New York Law
Institute (Addendum, ADD-38).

11
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Inc., 503 U.S. 30, 36 (1992) - and as the legislative history of the Bankruptcy Code

of 1978 shows - the Bankruptcy Code re-enacted the 1970 amendments.

The substantive provisions of section 170 of the Bankruptcy Act of

1898 were incorporated in Bankruptcy Code section 523. The jurisdiction

provisions of section 170 were subsumed in the general grant of jurisdiction under

28 U.S.C. § 1334(b). s. Rep. No. 95-989, at 77 (1978) ("S. Rep. 989") (28 U.S.C.

§ 1334(b) made specific grant of jurisdiction over dischargeability unnecessary)

(Addendum, ADD-35), H.R. Rep. No. 95-595, at 363 (1977) ("H.R. Rep. 595")

(Addendum, ADD-27). All Senate and House Reports relating to the Bankruptcy

Code endorsed a bankruptcy rule authorizing the debtor to seek dischargeability of

debts at any time: "The Rules of Bankruptcy Procedure will specify, as they do

today, who may request determination of dischargeability ... and when such a

request may be made." S. Rep. 989 at 77, H.R. Rep. 595 at 363, see also S. Rep.

No. 95-1106, at 9 (1978) (stating intention of S. 2266 is to retain substance of section

170 of the Bankruptcy Act, under which a debtor had the ability to seek

dischargeability of a tax claim in banknlptcy court) (Addendum, ADD-30).12

12 The Bankruptcy Rule at the time of the legislation was Bankruptcy Rule 409(a)(2).
"Under former Rule 409(a)(2), the court was given fairly wide latitude in setting
a deadline for the filing of dischargeability complaints, which could be as early
as the first date set for the meeting of creditors in some cases or as late as 90 days
thereafter." 9A COLLIER on BANKRUPTCY 11 4007.RH[1] (16th ed. 2025)
(LEXIS).

12
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Congress cemented the debtor's right to seek discharge of tax claims in

bankruptcy court, and indeed cemented the superiority of bankruptcy court

jurisdiction, in the final debates over sovereign immunity. Congress rejected Senate

Bill 2266, which provided Q statutory abrogation of sovereign immunity, in favor

of the House Amendment, which enacted section 106(c)13 abrogating sovereign

immunity under all sections of the Bankruptcy Code of 1978.

Joint Explanatory Statements in the Congressional Record explained

the purpose of the House Amendment:

Under the House Amendment, as under present law, an
individual debtor can also file a complaint to determine
dischargeability. Consequently, where the tax authority does not
file a claim or a request that the bankruptcy court determine
dischargeability of a specific tax liability, the debtor could file
such a request on his own behalf, so that the bankruptcy court
would then determine both the validity of the claim against assets
in the estate and also the personal liability of the debtor for any
nondischargeable tax.

Joint Explanatory Statements on Compromise Bill, 124 Cong. Rec. H 11110 (Sept.

8, 1978) (Addendum, ADD-10), Joint Explanatory Statements on Compromise Bill,

124 Cong. Rec. S 17427 (Oct. 6, 1978) (Addendum, ADD-17). The Joint

Explanatory Statements conclude:

In essence, under the House Amendment, the bankruptcy judge
will have authority to determine which court will determine the

13 Later amended and restated in 1994 as current sections 106(a)(1)-(5), 11 U.S.C. §
106(a)(1)-(5), as discussed below.
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merits of the tax claim both as to claims against the estate and
claims against the debtor concerning his personal liability for
nondischargeable taxes.

124 Cong. Rec. H 11111 (Addendum, ADD-10-11), 124 Cong. Rec. S 17428

(Addendum, ADD- 17).

The Joint Explanatory Statements were identical statements made on

the floor of the House and Senate immediately before the final votes on the

Bankruptcy Code of 1978, and are therefore the most authoritative statements of

Congressional intent with respect to the interpretation and enforcement of the statute .

The abrogation of the IRS' sovereign immunity shows that Congress,

in enacting the Bankiuptcy Code, rejected the IRS' argument that Ms. Goebel's

complaint was not "ripe":

[The section] codifies in re Gwilliam, 519 F.2d 407 (9th Cir.,
1975), and in re Dolard, 519 F.2d282 (9th Cir., 1975), permitting
the bankruptcy court to determine the amount and
dischargeability of tax liabilities owing by the debtor or the estate
prior to or during a bankruptcy case whether or not the
governmental unit to which such taxes are owed files a proof of
claim.

Joint Explanatory Statements, 124 Cong. Rec. H 11091 (Addendum, ADD-9), 124

Cong. Rec. S 17407 (Addendum, ADD-15).

In Gwilliam, the IRS had argued that court lacked jurisdiction for want

of an "existing controversy" because the IRS had not filed a proof of claim or

otherwise appeared in the bankruptcy case. The Ninth Circuit would have none of

14
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it:

Such refusal and non-action by IRS is apparently an attempt to
avoid the Bankruptcy Court's determination of the Bankrupt's
federal tax liability and indebtedness and the ultimate discharge
in bankruptcy of a bankrupt's eligible tax indebtedness, and we
believe is directly opposed to [the statute] and the policy flowing
therefrom to allow a bankrupt to start over and enhance the
individual's chances of financially rehabilitating himself by
eliminating his old tax debts.

Gwilliam V. United States (In re Gwilliam), 519 F.2d 407, 409 (9th Cir. 1975). The

Ninth Circuit's holding is particularly relevant to this case, given Congress' intent

to "codify" its opinions.

Therefore, the IRS is wrong when it asserts that section 170 of the

Bankruptcy Act of 1898 was a "short-lived" expansion of bankruptcy court power

which (the IRS erroneously asserts) was "repealed" by the Bankruptcy Code. The

statute is to the contrary, the rule is to the contrary, and the legislative history is to

the contrary.

c. Neither Section 523 nor Bankruptcy Rule 4007
Violates Article III's Requirement of a Case or
Controversy

The Bankruptcy Code authorized Ms. Goebel to seek a determination

of dischargeability, Bankruptcy Rule 4007(a) & (b) provide that Ms. Goebel could

do SO at any time, and the legislative history of the Bankruptcy Code shows that

Congress wrote the statute (and endorsed the rule) to achieve those ends.

Nothing in Article III makes a proceeding under the rule non-justiciable

15
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for lack of standing or ripeness. Bankruptcy is and always been an "in rem"

proceeding. Tenn. Student Assistance Corp. V. Hood, 541 U.S. 440, 447 (2004).

Once a federal court takes jurisdiction over the"res " it has jurisdiction to determine

rights in the "res.97

The discharge is itself part of the "res" over which the bankruptcy court

has in rem jurisdiction. Hood, 541 U.S. at 447. Ms. Goebel's commencement of

her bankruptcy case satisfied Article III requirements of a case and controversy over

her discharge and the right to initiate litigation over the scope of her discharge .

Ms. Goebel initiated proceedings to determine the dischargeability of

her old tax debts to make her discharge meaningful. Carter Day Indus., Inc. V. Env 't

Prof. Agency (In re Combustion Equip. Assocs., Inca), 838 F.2d35, 37 (2d Cir. 1988)

(the Bankruptcy Code can accelerate a party's right to litigate by allowing a

bankruptcy judge to estimate contingent liabilities).

Even on an "in personam" basis, the IRS' efforts to collect from Ms.

Goebel would support jurisdiction under Article III. If the old tax debts are

discharged, Ms. Goebel owes the IRS nothing, if the old tax debts are not discharged,

Ms. Goebel owes the IRS more than $500,000. The old tax debts are therefore a

contingent liability. The Supreme Court has held that a contingent liability is

sufficient to establish injury in fact and establish ripeness for federal jurisdiction.

Aetna Life Ins. Co. of Hartford, Conn. V. Haworth, 300 U.S. 227, 241 (1937)

16
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("Where there is such a concrete case admitting of an immediate and definitive

determination of the legal rights of the parties in an adversary proceeding upon the

facts alleged, the judicial function may be appropriately exercised ...."). This is

true when the dispute is "definite and concrete," touches "legal relations of parties

having adverse legal interests" and "admit[s] of specific relief through a decree of a

conclusive character" based on facts that have already occurred. Medlmmune, Inc.

V. Genentech, Inc., 549 U.S. at 127 (quoting Aetna Life Ins. Co., 300 U.S. at 240-

41).

The threat of IRS enforcement was sufficient injury to justify Ms.

Goebel's proceeding to determine dischargeability, see Thompson V. United States

(In re Thompson), 666 B.R. 1, 13 (Bankr. E.D.N.Y. 2024) (denying IRS' motion to

dismiss for lack of subj ect matter jurisdiction because of debtor's "concern about the

future collectability of a debt is an authentic, legitimate, and substantive ground to

bring a dischargeability action"). Delay in a determination of dischargeability is

itself "injury in fact." Cf In re Sisk, 962 F.3d 1133, 1142-43 (9th Cir. 2020)

(reversing orders that had imposed a minimum duration for chapter 13 plans and

delayed discharge for debtors who paid all amounts under their chapter 13 plans

prior to the minimum duration) .

The dischargeability of old tax debts comprising 80% of Ms. Goebel's

liabilities was therefore justiciable from the moment she filed her bankruptcy

17
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petition. Educ. Credit Mgmt. Corp. v. Coleman (In re Coleman), 560 F.3d 1000,

1005 (9th Cir. 2009). Her "purpose in filing" was to seek the discharge of her old

tax debts which the IRS had tried to enforce. This presented a "substantial

controversy" that was "certainly 'definite and concrete, not hypothetical or

abstract" over "a specific and defined debt. Id. (quoting Thomas V. Anchorage

Equal Rights Comm 'n, 220 F.3d 1134, 1139 (9th Cir. 2000) (en banc)) (sustaining

complaint to determine dischargeability of student loan before general discharge).14

Finally, the IRS' argument that Ms. Goebel's complaint was unusual

and unfairly pre-emptive is contradicted by a myriad of reported cases showing that

debtors routinely initiate proceedings to determine whether debts are dischargeable

under section 523(a): Colsen V. United States (In re Colsen), 446 F.3d 836 (8th Cir.

14 Coleman addressed the dischargeability of a student loan in chapter 13. Chapter
13 debtors earn a general discharge only after they complete payments under their
chapter 13 plans and a discharge of student loans only after they show
"substantial hardship." Some circuits allow a debtor to show that paying their
student loans would be an "undue hardship" before earning the general discharge
(see In re Coleman,560 F.3d 1000 (9th Cir. 2009), Cassim V. Educ. Credit Mgmt.
(In re Cassim), 594 F.3d 432, 440 (6th Cir. 2010)), others want the showing
proximate to completion of the plan (see Ekenasi V. Educ. Res. Inst. (In re
Ekenasi),325 F.3d 541, 547 (4th Cir. 2003), Bender V. Educ. Credit Mgmt. Corp.
(In re Bender), 368 F.3d 846, 847 (8th Cir. 2004)), but none has held that a
discharge is a jurisdictional requirement. Ekenasi, 325 F.3d at 547, Bender, 368
F.3d at 847. Ms. Goebel's dischargeability complaint is stronger - more ripe -
than any of the complaints debated in chapter 13 cases: as a chapter 7 debtor, Ms.
Goebel was entitled to a general discharge immediately, did not have to show
financial hardship to obtain a discharge of her old tax debts, and had received
notices of levies and liens in respect of old tax debts.

18



Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 30 of 88

2006) (dischargeability of tax debts), La. Dep 't of Revenue v. Lewis (In re Lewis),

199 F.3d 249 (5th Cir. 2000) (taxes under § 523(a)(1)). See also Pa. Dep 't of Pub.

Welfare V. Davenport, 495 U.S. 552 (1990) (whether restitution debts are

dischargeable under 11 U.S.C. § 1328(a)), Burks V. Louisiana (In re Burks), 244

F.3d 1245 (nth Cir. 2001) (whether debts for a stipend are not a student loan and

hence qualify for discharge), Harrell V. Sharp (In re Harrell), 754 F.2d 902 (nth

Cir. 1985) (whether debt is not for alimony or support and hence qualifies for

discharge). The IRS' quest to preclude debtor-initiated dischargeability proceedings

is not only unsupported by statute and contradicted by legislative history, it would

up-end decades of established bankruptcy practice in violation of Supreme Court

adjuration: "We, however, 'will not read the Bankiuptcy Code to erode past

bankruptcy practice absent a clear indication that Congress intended such a

departure." Cohen V. de la Cruz, 523 U.S. 213, 221 (1998) (quoting Davenport v.

Pa. Dept. of Publie Welfare, 495 U.S. 552, 563 (1990)).

The few lower court decisions cited by the IRS provide no basis for a

contrary result. None of those decisions address Congress' manifest intent in three

successive statutes, including the current Bankruptcy Code, that authorize debtor-

initiated discharge proceedings - perhaps because in the cited cases the IRS was
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either unopposed15 or represented it had no intent to prosecute or reason to

investigate the dischargeability of its claims. In no cited case did the IRS do what16

it did here: file its own complaint in district court shortly after receiving notice of

Ms. Goebel's bankruptcy court complaint.

II. Ms. Goebel's Supplemental Complaint Cured Any Issue
With Respect to Ripeness under Rule 15(d)

The bankruptcy court ruled that any issue as to ripeness could be cured

after the IRS filed its own district court complaint by Ms. Goebel filing a

supplemental complaint under Bankruptcy Rule 7015, which incorporates Rule

l5(d). In appealing this ruling, the IRS has constructed an argument that would

15 Namai v. United States (In re Namai),Adv. No. 23-ap-00044, 2023 WL 5422627,
at *1 (Bankr. D. Md. Aug. 21, 2023) (dischargeability complaint dismissed when
debtor failed to appear).

16 Mlineek v. United States (In re Mlincek),350 B.R. 764, 769-70 (Bankr. N.D. Ohio
2006) (dismissing on prudential grounds given IRS' statement it had no intent to
assert nondischargeable claims), Sheehan V. United States (In re Sheehan), Adv.
No. 09-1351, 2010 WL 4499326, at *6 (Bankr. N.D. Ohio Oct. 29, 2010) (same),
IRS V. Wallace (In re Wallace), No. 23-cv-1331, 2023 WL 7360835, at *8-9
(C.D. 111. Nov. 7, 2023) (district court vacated for lack of ripeness but remanded
to allow debtor to file supplemental complaint under Rule 15(d) given the IRS '
post-complaint declaration of its intent to collect the tax debts), Hinton V. United
States, Adv. No. 09 A 621, 2011 WL 1838724, at *1 (N.D. 111. May 12, 2011)
(IRS represented it had no facts justifying exception to discharge, no present
intent to investigate and that it would abate the tax upon debtor's discharge),
Erikson V. U.S. Dep 't of Treasury (In re Erikson), Adv. No. 12-05546, 2013 WL
2035875, at *1 (Bankr. E.D. Mich. May 10, 2013) (IRS stated no present intent
to assert non-dischargeable claims, no present reason warranting an investigation
into debtors' conduct and an intention to suspend or abate tax assessments which
made nondischargeability "remote").
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prevent any debtor from ever filing a dischargeability complaint. The IRS argues

that its pre-bankruptcy collection efforts did not make Ms. Goebel's original

complaint ripe, that only the IRS' post-bankruptcy complaint creates ripeness and

that Ms. Goebel's supplemental complaint never relates back to make her prior

complaint ripe - an argument that should be rejected for the "catch-22" that it is.17

The Supreme Court has suggested that a supplemental complaint avoids

dismissal when the plaintiff satisfies a pre-suit statutory requirement while the case

is pending, Mathews V. Diaz, 426 U.S. 67, 75 (1976), and six circuits have held that

a supplemental complaint under Rule l5(d) can be used to cure a jurisdictional

defect.18 This Court has never held to the contrary, see Saleh V. Sulky Trading Ltd.,

957 F.3d 348, 354 (2d Cir. 2020) ("[W]e have never squarely addressed whether

events occurring after the filing of a complaint may cure a jurisdictional defect that

existed at the time of initial filing. That question has divided our sister circuits."),

and has suggested in dicta that it would follow the majority view. Fund Liquidation

Holdings LLC V. Bank of Am. Corp., 991 F.3d 370, 390-92 (2d Cir. 2021)

17

18

See Williams V. Reed, 604 U.S. , 145 S. Ct. 465, 468, 470 (2025), Berni V.
8arilla S.p.A., 964 F.3d 141, 148 (2d Cir. 2020).

Scahill v. District of Columbia, 909 F.3d 1177, 1184 (D.C. Cir. 2018), United
States ex rel. Gadbois V. Pharm erica Corp., 809 F.3d 1, 6 n.2 (1st Cir. 2015),
Northstar Fin. Advisors V. Schwab Invs., 779 F.3d 1036, 1044 (9th Cir. 2015),
Feldman V. Law Enf't Assocs. Corp., 752 F.3d 339, 347 (4th Cir. 2014), Prasco,
LLC V. Medicis Pharm Corp., 537 F.3d 1329, 1337 (Fed. Cir. 2008), Wilson V.
Westinghouse Elec. Corp., 838 F.2d 286, 290 (8th Cir. 1988).
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("[N]umerous courts have made clear that, in certain instances, subject-matter

jurisdiction can even be obtained after a case's initiation and given retroactive effect

through procedural rules.") .

None of the opinions cited by the IRS involve a proceeding remotely

similar to the proceedings in this case.

The opinions cited by the IRS involve standing (the injury asserted was

too attenuated19), an injunction against future acts that might never happen," a suit

to protest government denial of an application the plaintiff had not yet filed," a

declaratory judgment against preliminary government action that had no force and

effect," or post-complaint actions to create diversity jurisdiction. Each of the cited

opinions involved a fact critical to the jurisdiction of the court or the injury to the

plaintiff. None of the opinions has any bearing on this case.

The bankruptcy court at all times had jurisdiction under 28 U.S.C. §

l 57(a) & (b)(2) and 28 U.S.C. § l334(b). Ms. Goebel at all times had standing to

determine the scope of her discharge under section 523. No future action was

required to determine whether or not Ms. Goebel's tax debts were dischargeable

19 City of Hartford V. Townsof Glastonbury, 561 F.2d 1032, 1050-52 (2d Cir. 1976)
(en bane).

20 Park V. Forest Serv. offS., 205 F.3d 1034 (8th Cir. 2000).
21 Klein kn eeh t v. Ritter, No. 21-2041, 2023 WL 380536, at *3 n.2 (2d Cir. Jan. 25,

2023).
22 Trump v. New York, 592 U.S. 125 (2020).
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Ms. Goebel was not asking the IRS to do or not do anything, and no act was required

of Ms. Goebel herself at the time she filed her complaint. All facts relating to

dischargeability had already happened.

The law shows that the supplemental complaint should relate back.

Congress abrogated the IRS' sovereign immunity in dischargeability proceedings

under section 523, provided jurisdiction under 28 U.S.C. § 1334(b) for

dischargeability proceedings, endorsed Bankruptcy Rule 4007(a) & (b) authorizing

the debtor to seek a dischargeability ruling at any time, and gave the bankruptcy

court the power to enjoin competing dischargeability proceedings under section

524(a)(2).

Indeed, the law provides superior jurisdiction to the bankruptcy court

on discharge issues brought in other courts. A dischargeability proceeding can be

removed from another court under 28 U.S.C. § 1452, see 1 COLLIER ON

BANKRUPTCY 1] 3.07 (16th ed. 2025) (LEXIS), the court can enforce the discharge

injunction of section 524(a)(2) against creditors that bring collection actions in other

courts, see 4 COLLIER ON BANKRUPTCY 1]524.02[2][a] (16th ed. 2025) (LEXIS), and

a state court judgment on a discharged debt can be declared void under section

524(a). Id. 1] 524.02[1]. Given section 524(a)(2), there cannot be a first-to-file rule

in dischargeability litigation - especially where, as here, the bankruptcy case is not

closed.
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Thus Ms. Goebel's supplemental complaint, to the extent it was

necessary, served merely to retain the superior jurisdiction in the bankruptcy court

that the Bankruptcy Code provides and that Congress explicitly intended the

bankruptcy court to have: "[T]he bankruptcy judge will have authority to determine

which court will determine the merits of the tax claim both as to claims against the

estate and claims against the debtor concerning his personal liability for non-

dischargeable taxes." Joint Explanatory Statements, 124 Cong. Rec. H 11111 (Sept.

28, 1978) (Addendum, ADD-11), 124 Cong. Rec. S 17428 (Oct. 6, 1978)

(Addendum, ADD-17).23

III. The Declaratory Judgment Act Does Not Bar Ms. Goebel's
Action to Determine the Dischargeability of Stale Tax Claims.

In the 90 years since the Declaratory Judgment Act was first amended

to exclude declaratory judgments "with respect to Federal taxes," in the 55 years

since bankruptcy courts were given explicit power and jurisdiction to determine

dischargeability of tax claims, and in the 47 years since the Bankruptcy Code

23 The IRS argues that most dischargeability litigation is brought in state court (IRS
Br. at 5) - this argument is both irrelevant and unsupported. Taggart V. Lorenzo,
587 U.S. 554, 563-64 (2019) in particular says only that a creditor has no duty to
determine dischargeability of its claim in bankruptcy court before litigating in
state court. Taggart says nothing about a debtor's right to determine
dischargeability in bankruptcy court. Taggart's dicta that dischargeability
litigation is usually brought in state court (id. at 564) applies to cases brought by
creditors (not debtors) and is supported only by authorities observing that
jurisdiction is held concurrently by the bankruptcy and non-bankruptcy courts.
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explicitly abrogated the IRS' sovereign immunity in dischargeability proceedings,

counsel has found no opinion holding that the Declaratory Judgment Act precludes

a bankluptcy court from determining dischargeability of a tax claim.

The IRS cites none.

The history and language of the Declaratory Judgment Act itself, its

amendment in the same 1978 statute which enacted the Bankruptcy Code, and the

subsequent Bankruptcy Reform Act of 1994, all show that the Declaratory Judgment

Act does not restrict a bankruptcy court from determining that old tax debts are

dischargeable under section 523 :

We cannot believe that Congress gave the bankruptcy court
jurisdiction to determine the dischargeability of tax debts where
the United States has not filed a proof of claim, as we have held,
and then intended that the determinations should be prohibited
by the Declaratory Judgment Act.

Bostwick V. United States (In re Bostwick),521 F.2d741 , 747 (8th Cir. 1975), echoed

in McKenzie V. United States, 536 F.2d 726, 728 (7th Cir. 1976), and cited by the

Supreme Court in its interpretation of IRS' sovereign immunity under the

Bankruptcy Code. United States V. Nordic Village, Inc., 503 U.S. at 36.

There are at least five reasons why the Declaratory Judgment Act does

not bar Ms. Goebel's action to determine dischargeability of her tax claims.
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a. Ms. Goebel Sought a Determination of
Dischargeability, not a Declaratory Judgment

Neither Ms. Goebel's original complaint, nor her supplemental

complaint, sought a "declaratory judgment" against the IRS. She commenced "a

proceeding to determine dischargeability of a debt" under Bankruptcy Rule 7001(t) .

She did not commence "a proceeding to obtain a declaratory judgment" under

Bankruptcy Rule 7001 (i).

The distinction between determinations and declaratory judgments is

not unique to dischargeability proceedings. The distinction appears throughout the

Bankruptcy Rules. The value of collateral subject to an IRS lien, or the priority of

the IRS' tax claim, is determined in a contested matter under Bankruptcy Rule 3012

- not in an adversary proceeding for a declaratory judgment under Bankruptcy Rule

7001(i). Whether an IRS lien is voidable is a determined in an adversary proceeding

under Bankruptcy Rule 7001(b) - not in a proceeding for a declaratory judgment

under Bankruptcy Rule 7001(i). Whether an IRS tax claim should be subordinated

is determined in an adversary proceeding under Bankruptcy Rule 7001(h) - not in a

proceeding for a declaratory judgment under Bankruptcy Rule 7001(i).

The repeated distinction between determinations and declaratory

judgments is not merely a label - it reflects decades of distinction between in rem

determinations in a bankruptcy case and the declaratory judgment remedy developed

for in personam cases.
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b. The Declaratory Judgment Act Never Applied to In
Rem Determinations in Bankruptcy Cases

The Declaratory Judgment Act of 1934 enacted a new (and

controversial24) remedy under federal law, it had nothing to do with the

determination of rights in bankruptcies or insolvencies. Federal courts had already

determined rights in bankruptcies for 36 years under the Bankruptcy Act of 1898

without any need for a declaratory judgment.

As the Declaratory Judgment Act had nothing to do with the

determination of rights in bankruptcies, the 1935 amendment precluding declaratory

judgments "with respect to Federal taxes" had nothing to do with determination of

the IRS' rights in a bankruptcy case in 1935 and has no bearing on a bankluptcy

court's in rem jurisdiction over dischargeability proceedings today.

That much is clear from the Supreme Court's decision in Tennessee

Student Assistance Corp. V. Hood, 541 U.S. 440 (2004). In Hood, the Supreme Court

held the Eleventh Amendment did not preclude a bankruptcy court from determining

the dischargeability of student loans guaranteed by an agency of the State of

24 See Mecllmmune V. Gen entech, Inc., 549 U.S. at 126 ("There was a time when this
Court harbored doubts about the compatibility of declaratory-judgment actions with
Article III's case-or-controversy requirement. [citing cases]. We dispelled those
doubts, however, in Nashville, C. & St. L. R. Co. V. Wallace, 288 U.S. 249 (1933) .
... The federal Declaratory Judgment Act was signed into law the following year,
and we upheld its constitutionality in Aetna Life Ins. Co. V. Haworth, 300 U.S. 227,
57 s. Ct. 461, 81 L. Ed. 617 (1937).").
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Tennessee. Id. at 443. The Supreme Court reasoned that the bankruptcy court was

merely exercising in rem jurisdiction over the discharge (which it equated to

propeity of the estate). Id. at 447-48. The issuance of a summons to the state to

determine the scope of the discharge did not violate the Eleventh Amendment

because it did not involve the exercise of jurisdiction over the state. Id. at 448-50.

As in Hood, SO in this case, the determination of dischargeability under

the Bankruptcy Code does not involve the exercise of personal jurisdiction over the

IRS. Ms. Goebel had no need to invoke the Declaratory Judgment Act against the

IRS and did not invoke the Declaratory Judgment Act against the IRS .

The IRS is arguing for greater immunity under the Declaratory

Judgment Act, with respect to discharge proceedings, than the states en oy under the

Eleventh Amendment. There is no basis for such an argument.

c. The 1978 Amendment of the Declaratory Judgment
Act Did Not, by Implication, Give the IRS Immunity
It Never Had

The IRS argues that the Bankruptcy Reform Act of 1978 allowed

declaratory judgments against the IRS under sections 505 and 1146 of the

Bankruptcy Code and therefore, by implication, precluded determination of IRS

rights under all other sections of the Bankruptcy Code. The text and legislative

history of the statute, and its subsequent amendment in 1994, show that the IRS is

wrong.
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The Bankiuptcy Reform Act of 1978 :

. abrogated IRS immunity under provisions of the BankruptcyM

Code, intending to "codify" cases that upheld dischargeability

complaints against the IRS ,25

. enacted section 505(a)(2)(B), which granted the bankruptcy couit

new26 jurisdiction to adjudicate the estate's right to a tax refund,

enacted section 505(b), granting a bankruptcy trustee new power to

force prompt IRS determination of taxes," and

. amended the Declaratory Judgment Act to read "except with respect

to Federal taxes other than ... a proceeding under section 505 or

114-628Of tit1€ 11[.]"

Section 505 authorizes the bankruptcy court to determine a debtor's

liabilities, and the estate's right to refunds under, the Internal Revenue Code - not

under the Bankruptcy Code. Therefore, the Declaratory Judgment Act amendment

("other than a proceeding under section 505") did nothing more than recognize the

bankruptcy court's power, under section 505, to declare the IRS' rights and

25 See Part I, supra.

26 11 COLLIER ON BANKRUPTCY (BANKRUPTCY TAXATION) 11 TX5.04[2] [b] & n. 26
(16th ed. 2025) (LEXIS).

27 Id. 11 TX5.04[3][a].

28 Section 1146 relates solely to state and local taxes.
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obligations under the Internal Revenue Code. The amendment contains no text

limiting the bankruptcy court's well-established power to determine IRS rights

(without a declaratory judgment) under the Bankruptcy Code.

The IRS cannot read into the statute language that does not exist - it

cannot change decades of established law through insertion of fictitious text, United

Savings Ass 'n V. Timbers of lnwood Forest Assocs., Ltd., 484 U.S. 365, 380 (1988)

("[A] major change in the existing rules would not likely have been made without

specific provision in the text of the statute [and] it is most improbable that it would

have been made without even any mention in the legislative history") - especially

when the IRS' fictitious text would conflict with enacted text: the Bankruptcy

Code's abrogation of the IRS' sovereign immunity.

d. The Explicit Abrogation of Immunity in Discharge
Proceedings Precludes the IRS from Asserting
Immunity under the Declaratory Judgment Act

Under the original Bankruptcy Code of 1978, section 106(c) provided

that a "governmental unit" (such as the IRS) would be bound by bankruptcy coult

"determination of an issue" arising under any provision of the Bankruptcy Code

containing "creditor," "entity" or "governmental unit." In 1992, the Supreme Court

reasoned that although section l 06(c) would permit declaratory relief against the

IRS, the statute did not "unambiguously" abrogate the IRS' immunity with respect

to damage claims. United States V. Nordic Village, Inc., 503 U.S. at 35-36. Section
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113 of the Bankruptcy Reform Act of 199429 overruled Nordic Village by enacting

the current section 106 of the Bankruptcy Code, which provides as follows:

. Section 106(a)(1) abrogates sovereign immunity with respect to 60

listed sections of the Bankruptcy Code, including section 523

pertaining to dischargeability determinations.

. Section 106(a)(2) provides that the bankluptcy court "may hear and

determine any issue arising with respect to the application of such

sections to governmental units.97

. Finally, section 106(a)(3) provides that the bankruptcy court "may

issue against a governmental unit an order, process, or judgment

under such sections or the Federal Rules of Bankruptcy

Procedure... 97

As explained in the legislative history to the 1994 amendment of

Section 106:

This amendment expressly provides for a waiver of sovereign
immunity by governmental units with respect to monetary
recoveries as well as declaratory and injunctive relief. It is the
Committee's intent to make section 106 conform to the
Congressional intent of the Bankruptcy Reform Act of 1978 ....

Section-By-Section Description of Bankruptcy Reform Act of 1994, 140 Cong. Rec.

H 10766 (daily ed. Oct. 4, 1994) (emphasis added) (Addendum, ADD-19).

29 Pub. L. No. 103-394 (1994).
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Therefore, the IRS' argument - that the 1978 amendment of the

Declaratory Judgment Act is somehow "more specific" or "later" legislation that

should override the explicit and repeated abrogation of IRS sovereign immunity in

the Bankruptcy Code - is contrary to both statutory text and legislative history.

e. The IRS' Assertion of Immunity Under the
Declaratory Judgment Act Contradicts Numerous
Provisions of the Bankruptcy Code

Finally, the preclusion of declaratory judgments "with respect to

Federal taxes," if applied to preclude determinations of IRS rights under the

Bankruptcy Code, would be both nonsensical and destructive.

The IRS argues that Ms. Goebel cannot obtain a declaratory judgment

that her claims are dischargeable - but admits that Ms. Goebel could seek an

injunction against post-discharge collection under section 524(a)(2)30 and prove

dischargeability in the injunction proceeding. IRS Br. at 53-54. This is exactly what

the debtor did in IRS v. Murphy, 892 F.3d29 (1st Cir. 2018).

The bankluptcy court can enter, against the IRS, judgments for

damages under section 547 (preferences) or section 548 (fraudulent transfers), see

United States V. Miller, 604 U.S. 9 145 S. Ct. 839 (2025). The bankruptcy court

can also enter an order compelling the IRS to turn over property under section 542 .

30 The application of section 524(a)(2) to the IRS' action in district court is not an
issue before this Court in this appeal.
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See United States v. Whiting Pools, 462 U.S. 198 (1983).

Given the bankruptcy coult's power to enforce rights against the IRS

under the Bankruptcy Code by injunction or damages, it would be nonsense to read

the Declaratory Judgment Act as precluding determination of the IRS rights under

the Bankiuptcy Code.

It would also be destructive. Precluding "determination" of IRS rights

would prevent a bankruptcy court from:

. determining either the allowed amount of an IRS secured claim

under section 506 or the priority of an IRS claim under section

507(a)(8);

. determining that an IRS lien is void under section 544(a), or

. determining that an IRS claim is subordinated in a liquidation under

section 724 or in a family farmer bankluptcy under section 1232 .

These are all determinations of the IRS' rights under the Bankiuptcy Code. None

are determinations "with respect to Federal taxes." None are proceedings to obtain

a declaratory judgment under Bankruptcy Rule 7001(i).

The IRS' interpretation of the Declaratory Judgment Act is not only

unprecedented, it would impair if not destroy the administration of bankruptcy law.
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CONCLUSION

The Bankruptcy Code and Bankiuptcy Rules entitled Ms. Goebel to

initiate a proceeding in bankruptcy court to determine the dischargeability of her tax

debts in order to secure a meaningful discharge, which is the principal benefit and

justification of her no-asset bankruptcy case. The bankruptcy court was right to deny

the IRS' motion to dismiss Ms. Goebel's complaint. This Court should affirm the

decision below and remand to bankruptcy court where this dischargeability

proceeding belongs.

31 The district court in certifying this appeal to this Court denied the IRS' motion for
leave to take an interlocutory appeal to the District Court. A22 l. Therefore, the
district court never took jurisdiction over Ms. Goebel's adversary proceeding or
bankruptcy case.
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Wage earner defined for purposes of chapter 13, see
section 1006 of this title.

SEcrlon RE1'SRRr:D to IN OTHER Sacrrons

This section is referred to in title 15 section 78eee.

CHAPTER 2-COURTS OF BANKRUPNJY
Sec.
11. Creation of courts of bankruptcy and their juris-

diction.

C1-xmrnra R1-:rnnmszn To IN O'r1-ran Sscnons

This chapter is referred to in sections 41, 45. 502,
702, 781, 802, 886, 1002, 1069 of this title, title 15 sec-
tion '7gfff.

§11. Creation of courts of bankruptcy and tbeir juris-
diction

(a) The courts of the United States hereinbe-
fore defined as courts of bankruptcy are hereby
created courts of bankruptcy and are hereby in-
vested, within their respective territorial limits
a.s now established or a.s they may be hereafter
changed, with such jurisdiction at law and in
equity a.s will enable them to exercise original
jurisdiction M proceedings under this title, in
vacation, in chambers, and during their respec-
tive terms, as they are now or may be hereafter
held, to-

(1) Adjudge persons bankrupt who have
had their principal place of business, resided,
or had their domicile within their respective
territorial jurisdictions for the preceding six
months, or for a longer portion of the precede;
ing six months than in any other jurisdiction,
or who do not have their principal place of
business, reside, or have their domiclIe within
the United States, but have property within
their jurisdiction, or in any cases transferred
to them pursuant to this title,

(2) Allow claims, disallow claims. reconsider
allowed or disallowed claims, and allow or dis-
allow them against bankrupt estates,

(2A) Hear and determine, or cause to be
heard and determined, any question arising as
to the amount or legality of any unpaid tax,
whether or not previously assessed, which has
not prior to bankruptcy been contested
before and adjudicated by a judicial or admin-
istratlve tribunal of competent jurisdiction,
and in respect to any tax, whether or not
paid, when any such question ha.s been con-
tested and adjudicated by a judicial or admin-
istrative tribunal of competent jurisdiction
and the time for appeal or review has not ex-
pired, to authorize the receiver or the trustee
to prosecute such appeal or review,

(3) Appoint, upon the application of parties
in interest, receivers or the marshals to take
charge of the property of banki-upts` and to
protect the interests of creditors after the
filing of the petition and until it is dismissed
or the trustee is qualified, and to authorize
such receiver, upon his application, to pros-
ecute or defend any pending suit or proceed-
ing by or against a bankrupt or to commence
and prosecute any suit or proceeding in
behalf of the estate, before any judicial, legis-
lative, or administrative tribunal in any juris-
diction, until the petition is dismissed or the
trustee is qualified: Provided, however, That
the court shall be satisfied that such appoint-

men or authorization is necessary to preserve
the estate or to prevent loss thereto,

(4) Arraign, try, and punish persons for v1o-
Iations of this title, in accordance with the
laws of procedure of the United States now in
force, or such as may be hereafter enacted,
regulating trials for the alleged violation of
laws of the United States,

(5) Authorize the business of bankrupts to
be conducted for limited periods by receivers,
the marshals, or trustees, if necessary in the
best interests of the estates, and allow such
officers additional compensation for such ser-
vices, as provided in section 76 of this time,

(6) Bring in and substitute additional per-
sons or parties in proceedings under this title
when necessary for the complete determina-
tion of a matter in controversy,

(7) Cause the estates of bankrupts to be col-
lected, reduced to money, and distributed,
a.nd determine controversies in relation there-
to, except as herein otherwise provided, and
determine and liquidate all inchoate or vested
interests of the ba.nkrupt's spouse in the
property in any estate whenever, under the
applicable laws of the State, creditors are em-
powered to compel such spouse to accept a
money satisfaction for such interest, and
where in a controversy arising in a proceeding
under this title a.n adverse party does not in-
terpose objection to the summary jurisdiction
of the court of bankruptcy, by answer or
motion filed before the expiration of the time
prescribed by law or rule of court or fixed or
extended by order of court for the filing of an
answer to the petition, motion or other plead-
ing to which he is adverse, he shall be deemed
to have consented to such jurisdiction,

(8) Close estates, by approving the final ac-
counts and discharging the trustees, when-
ever it appears that the estates have been
fully administered or, if not fully adminis-
tered, that the parties in interest will not fur-
nish the indemnity necessary for the ex-
penses of the proceeding or take the steps
necessary for the administration of the
estate, and reopen estates for cause shown.

(9) Confirm or reject arrangements or plans
proposed under this title, set aside confirma-
tions of arrangements or wage-earner plans
and reinstate the proceedings and cases,

(10) Consider records, findings. a.nd orders
certified to the judges by referees, and con-
firm, modify, or reverse such findings and
orders, or return such records with instruc-
tions for further proceedings,

(11) Determine all claims of bankrupts to
their exemptions,

(12) Discharge or refuse to discharge bank-
rupts, set aside discharges, determine the dis-
chargeability of debts, and render judgments
thereon,

(13) Enforce obedience by persons to all
lawful orders, by fine or imprisonment or fine
and imprisonment,

(14) Extradite bankrupts from their respec-
tive districts to other districts,

(15) Make such orders, issue such process,
and enter such judgments, in addition to
those specifically provided for, as may be nec-
essary for the enforcement of the provisions
of this title: Provided, however, That an i11-
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(22) Exercise, withhold, or suspend the ex-
ercise of jurisdiction, having regard to the
rights or convenience of local creditors and to
all other relevant circumstances, where a
bankrupt has been adjudged bankrupt by a
court of competent jurisdiction without the
United States.
(b) Nothing M this section contained shall be

construed to deprive a court of bankruptcy of
any power it would possess were certain specific
powers not herein enumerated.
(July 1, 1898, ch. 541, §2, ao Stat. 545, Apr. 12,
1900, ch. 191, §34, 31 Stat. 84, Feb. 5, 1903, ch.
487, §1, 32 Stat. 797, Mar. 3, 1909, ch. 269, §1,
35 Stat. Asa; June 25, 1910, ch. 412, §§ 1, 2, 36
Stat. 838, 839, May 27, 1926, eh. 406, §2, 44 Stat.
662, June 22, 1938, ch. 575, §1, 52 Stat. 842, July
7, 1952, ch. 579, §2, 66 Stat. 420, Sept. 25, 1962,
Pub. L. 87-681, §§ 1, 2, 76 Stat. 570, July 5, 1966,
pub. L. 89-496, §1, 80 Stat. 270, Oct. 19, 1970,
Pub. L. 91-467, § 1, 84 Stat. 990.)

AMENDMENTS

1970-Subd. (a)(12). pub. L. 91-467 substituted "Dis-
charge or refuse to discharge bankrupts, set aside dis-
charges, determine the disehargeability of debts, and
render judgments thereon" for "Discharge or refuse to
discharge bankrupts and set aside discharges and rein-
state the cases".

1986-SUbd. (a)(2A). pub. L. 89-498 added subd. (2A).
1982-SUbd. (a)(1). Pub. L. 87-681, §1, eliminated

provision authorizing courts of bankruptcy to adjudge
persons bankrupt who have been adjudged bankrupts
by courts of competent jurisdiction without the
United States and have property within their jurisdic-
t i on .

Subd. (a)(22). pub. L. 87-881, §2, added subd. (22).
1952-Subd. <a)(1). Act July "l, 1952, §2(a), added "or

who have been adjudged bankrupts by courts of eom-
petent jurisdiction without the United States, and
have property within their jurisdictions, or in any
cases transferred to them pursuant to this Act,".

Subd. (a)(7). Act July '1, 1952, §2(b), added "and
where in a controversy arising in a proceeding under
this Act an adverse party does not interpose objection
to the summary Jurisdiction of the court of bankrupt-
cy. by a.nswer or motion filed before the expiration of
the time prescribed by law or rule of court or fixed or
extended by order of court for the filing of an answer
to the petition, motion or other pleading to which he
is adverse, he shall be deemed to have consented to
such jurisdlctlon,".

Subd. (a)(21). Aet July 7, 1952, §2(c), inserted "sec-
tion 205" immediately preceding "chapters 10 and 12
of this ti tle",

1938-Subd. (a)(21). Act June 22, 1938, added subd.
(a) (21) .

Subs (a), opening paragraph and (1), (3), (4), (7) to
(10), (13), (15), (17), (18), (20), formerly f i rst paragraph
and clauses thereof, amended by act June 22, 1988.

S ub d s ,
merly clauses of the first paragraph,
f o r m e r l y t he last paragraph, r eenac ted
change by act June 22, 1938.

<a)(2), (5), (8), (11), (12) (14), (18), (19), for-
and subd. (b),

without

Enfncuvm DATE or 1970 Anfxrnwnurznr

Section 10 of Pub. L, 91-467 provided that: "The pro-
visions of this amendatory Act [amending this section
and sections 32, as, as, 66 and 94 of this title] shall
take effect on and after sixty days from the date of its
approval [Oct. 19, 1970] and shall govern proceedings

.in all cases filed alter such date."

junction to restrain a court may be issued by
the judge only,

(16) Punish persons for contempts commit-
ted before referees,

(17) Approve the appointment of trustees
by creditors or appoint trustees when credi-
tors fail so to do, and, upon complaints of
creditors or upon their own motion, remove
for cause receivers or trustees upon hearing
after notice, .

(18) Tax costs. and render judgments there-
for against the unsuccessful party, against
the successful party for cause, in part against
each of the parties, and against estates, in
proceedings under this title;

(19) Transfer cases to other courts of bank-
ruptcy,

(20) Exercise ancillary jurisdiction over per-
sons or property within their respective terri-
torial limits in aid of a receiver or trustee ap-
pointed in any bankruptcy proceedings pend-
Mg in any other court of bankruptcy: Pro-
vided, however, That the jurisdiction of the
a.neillary court over a bankrupt's property
which it takes into its custody shall not
extend beyond preserving such property and.
where necessary, conducting the business of
the bankrupt, and reducing the property to
money, paying therefrom such liens as the
court shall find valid and the expenses of an-
cillary administration, and transmitting the
property or its proceeds to the court of prima-
ry jurisdiction,

(21) Require receivers or trustees appointed
in proceedings not under this title, assignees
for the benefit of creditors, and agents autho-
rized to take possession of or to liquidate a
person's property to deliver the property in
their possession or under their control to the
receiver or trustee appointed under this title
or, where an arrangement or a plan under
this title has been confirmed and'such prop-
erty has not prior thereto been delivered to a
receiver or trustee appointed under this title,
to deliver such property to the debtor or
other person entitled to such property ac-
cording to the provisions of the arrangement
or plan, and in all such ca.ses to account to
the court for the disposition by them of the
property of such bankrupt or debtor: Pro-
vided, however; That such delivery and ac-
counting shall not be required, except in pro-
ceedings under section 205 and chapters 10
and 12 of this title, if the receiver or trustee
was appointed, the assignment was made, or
the agent was authorized more than four
months prior to the date of bankruptcy. Upon
such accounting, the court shall reexamine
and determine the propriety and reasonable-
ness of all disbursements made out of such
property by such receiver, trustee, assignee,
or agent. either to himself or to others, for
services 8.Ild expenses under such receiver-
ship, trusteeship, assignment, or agency, and
shall, unless such disbursements have been
approved, upon notice to creditors and other
parties in interest, by a court of competent
jurisdiction prior to the proceeding under this
title, surcharge such receiver. trustee, assign-
ee, or agent the amount of any disbursement
determined by the court to have been improp-
er or excessive, and

EFFECTIVE DATE or 1986 Annznnnamrr

Seetion 6 of Pub. L. 89-498 provided that: "This Act
[adding suhd. (a)(2A) of this section and amending
sections 35(a)(1) and 104(a)(4=) of this title] shall take
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effect on the ninetieth day after the date of its enact~
rent [July 5, 1966]."

EFFECTIVE DATE or 1952 Aumunafnrr

Amendment by 8.ct July 7, 1952 effective 3 months
after July 7, 1952, see section 57 of act July 7, 1952, set
out as a note under section 1 of this title.

EFFECTIVE DATE AND Cons'rnuc1~Ion or 1938
Anannnumrr

Effective date and construction of act June 22, 1938,
known as the Chandler Act, see sections 6 and 7 of act
June 22, 1938, set out as notes under section 1 of this
title.

while insolvent a.ny creditor to

SrzrARAnn.xry OF PROVISIONS

Section 4 of Pub. L. 89-496 provided that: "If any
provision of this Act, or any amendment made by it
[adding subd. (a)(2A) of this section and amending
sections 35(a)(1) and 104(a)(4) of this title, or the ap-
plication thereof to any person or circumstance is held
invalid, such invalidity shall not affect other prow-
sions of this Act, or other amendments made by it, or
applications thereof which can be given effect without
the invalid provision or application."

SAVINGS CLAUSE. PENDING Pnocannrncs

Section 5 of pub. L. 39-496 provided that:
"(a) Nothing in this Act, or in the amendments made

by it [adding subd. (a)(2A) of this section and amend-
ing sections 35(a)(1) and 104(a)(4) of this title], shall
operate to release or extinguish any penalty, forfei-
ture, or liability incured under the Bankruptcy Act
[this title] before the effective date of this Act [see
Effective Date of 1966 Amendment note under this
section.

"(b) The amendments made by this Act [adding
subd. (a)(2A) of this section and amending sections
35(B)(1) and 104(a)(4) of this title] shall govern pro-
ceedings so far as applicable in cases pending when it
takes effect."

CROSS REFERENCES

Jurisdiction and powers of bankruptcy courts km cor-
porate reorganization, railroad reorganization, and ar-
rangement proceedings, see sections 205, 511 to 517,
521, 711 no 716. and 811 to 816 of this title.

SECTION REFERRED 'to In OTHER Sscrlous

This section is referred to M section 76 of this title.

CHAPTER 3-BANKRUPTS

Sec.
21. Acts of bankruptcy.
22. Who may become bankrupts.
23. Partners.
24. Exemptions of bankrupts.
25. Duties of bankrupts.
26. Death or insanity of bankrupts.
27. Protection of bankrupts.
28. Apprehension and extradition of bankrupts.
29. Suits by and against bankrupts.
30, 31. Transferred.
32. Discharges, when granted.
33. Discharges, when revoked.
34. Co-debtors. guarantors or sureties for bankrupts.
ss. Dischargeability of debts.

(a) Debts notaffected by discharge.
(b) Proceedings for debts dischargeable.
(c) Procedure.

CHAPTER REFERRED TO IN OTHER Sfncrrons

This chapter is referred to in sections 41, 45, 502,
702, 781, a02, 886, 1002, 1069 of this title, title 15 sec-
tion 78fff.

§21. Acts of bankruptcy
(a) Acts of bankruptcy by a person shall con-

sist of his having (1) concealed, removed, or
permitted to be concealed or removed any part
of his property, with intent to hinder, delay, or
defraud his creditors or a.ny of them, or made
or suffered a tra.nsfer of any of his property,
fraudulent under the provisions of section 107
or 110 of this title, or (2) made or suffered a
preferential transfer, as defined in subdivision
(a) of section 96 of this title; or (3) suffered or
permitted, ,
obtain a lien upon any of his property through
legal proceedings or distraint and not having
vacated or discharged such lien within thlrty
days from the date thereof or at least five days
before the date set for any sale or other disposi-
tion of such property, or (4) made a general as-
signment for the benefit of his creditors, or (5)
while insolvent or unable to pay his debts as
they mature, procured, permitted, or suffered
voluntarily or involuntarily the appointment of
a receiver or trustee to take charge of his prop-
erty; or (6) admitted in writing his inability to
pay his debts and his willingness to be adjudged
a bankrupt.

(b) A petition may be filed against a person
within four months after the commission of an
act of bankruptcy. Such time with respect to
the third act of bankruptcy shall expire four
months after the date the 11en through legal
proceedings or distraint was obtained and, with
respect to the first or fourth set of bankruptcy,
such time shall not expire until four months
after the date when the transfer or assignment
became so far perfected that no bona fide pur-
chaser from the debtor could thereafter have
acquired any rights in the property so trans-
ferred or assigned superior to the rights of the
transferee or assignee therein, and such time
with respect to the second set of bankruptcy
shall not expire until four months after the
date when the transfer became perfected as
prescribed in subdivision (a) of section 96 of
this title. For the purposes of this section, it is
sufficient if intent to hinder, delay or defraud
under the first act of bankruptcy, where such
intent is an element of such set, or if insolvency
under the second act of bankruptcy, exists
either at the time when the transfer was made
or at the time when it became perfected, as here-
inabove provided.

(c) It shall be a complete defense to any pro-
ceedings under the first set of bankruptcy to
allege and prove that the party proceeded
against was not insolvent as defined in this title
at the time of the filing of the petition against
him. If solvency at such date is proved by the
alleged bankrupt, the proceedings shall be dis-
missed. In such proceedings the burden of prov-
ing solvency shall be on the alleged bankrupt.

(d) Whenever a person against whom a peti-
tion has been filed alleging the commission of
the second, third, or fifth act of bankruptcy
takes issue with and denies the allegation of his
insolvency or his inability to pay his debts as
they mature, he shall appear in court on the
hearing, and prior thereto if ordered by the
court, with his books, papers, and accounts, and
submit to an examination and give testimony as
to all matters tending to establish solvency or
insolvency or ability or inability to pay his
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EFFECTIVE DATE or 1970 Amfxrmmzlrr

Effective date of amendment by pub. L. 91-467, see
section 10 of pub. L. 91-467, set out as a note under
section 11 of this title.

EFFECTIVE DATE AND Cons'rnuc'rIon or 1938
AMENNMEN'r

Definitions of "Adjudication" "Credi-
Effective date and constnxction of act June 22. 1938.

known as the Chandler Act, see sections s and 7 of act
June 22, 1938, set out as notes under section 1 of this
title.

CROSS REFERENCES

Discharges, when granted. see section 32 of this title.

FEDERAL RULES or CIVIL Pnocsnuarz
Relief from order procured by fraud, see rule 60,

Title 28, Appendix, Judiciary and Judicial Procedure.

§34. Co-debtors, guarantors or sureties for bankrupts

The liability of a person who is a co-debtor
with, or guarantor or in any manner a surety
for, a bankrupt shall not be altered by the dis-
charge of such bankrupt.
(July 1, 1898, oh. 541, §16, 30 Stat. 550.)

Cross Rnlznsxwcns
Adjudicatlons, see section 41 of this title.
Arrangements. see section 701 et seq. of this tltle.
Concealment of assets, false oaths and claims, brib-

Mg, see section 152 of Title 18, Crimes and Criminal
Procedure.

Debts not affected by discharge, see section 35 of
this title.

Y "Bankrupt",
tor". and "Discharge", see section 1 of this tltle.

Duty of bankrupt to a.nswer questions generally, see
sections 25 and 44 of this title.

Duty of bankrupt to comply with lawful orders, see
section 25 of Mis title.

Jurisdiction of referee to grant discharge, see section
as of this title.

Meeting of creditors, see section 91 of this tltle.
Notices to creditors for filing objections to dis-

charge. see section 94 of this title.
Refusal to obey lawful orders or to appear and tes-

tify, as contempt, see section 89 of thls title.
Release of directors and stockholders from liability

by discharge of corporation. see section 22 of this title.
Revocation of discharges, see section 33 of this title.
Trust/ee's duty to oppose discharges when advisable

to do so, see section 75 of this title.
Wage earners' plans, see section 1001 et seq. of this

title.
CROSS REFERENCES

FEDERAL RULES or cxvn. Pnocnnrmn

Discharge in bankruptcy as affirmative defense, see
rule 8, Title 28. Appendix, Judiciary and Judicial Pro-
cedure. .

Action to proceed against bankrupt to save rights
against sureties, see section 29 of this title.

Bankruptcy of partnerships and partners. see sec-
tion 2s of this title.

Effect of discharge of corporations on liability of of-
ficers and stockholders, see section 22 of this title.

Sscnon REFERRED 10 no OTHER Sscrxons

This section is referred to in section 35 of this title.
FEDERAL RULES op Cxvu. Pnocnnuns

§33. Discharges, when revoked

Discharge in bankruptcy as affirmative defense. see
rule 8, Title 28, Appendix, Judiciary and Judicial Pro-
cedure.

The court may revoke a discharge upon the
application of a creditor, the trustee, the
United States attorney, or any other party in
interest, who has not been guilty of laches,
filed at any time within one year after a dis-
charge has been granted, if it shall appear (1)
that the discharge was obtained through the
fraud of the bankrupt, that the knowledge of
the fraud has come to the applicant since the
discharge was granted, and that the facts did
not warrant the discharge, or (2) that the bank-
rupt, before or after discharge, received or
became entitled to receive property of any kind
which is or which became a part of the bank-
rupt estate and that he knowingly and fraudu-
lently failed to report or to deliver such proper-
ty to the trustee; or (3) that the bankrupt
during the pendency of the proceeding refused
to obey any lawful order of, or to answer any
material question approved by, the court. The
application to revoke for such refusal may be
filed at any time during the pendency of the
proceeding or within one year after the dis-
charge wa.s granted, whichever period is longer.
(July 1, 1898, ch. 541, § 15, 30 Stat. 550, June 22,
1938, oh. 575, § 1, 52 Stat. 851, Oct. 19, 1970,
pub. L. 91-467, §4, 84 Stat. 991.)

Arminmmirs

§35. Dischargeability of debts
(a) Dehts not affected by discharge

A discharge in bankruptcy shall release a
bankrupt from all of his provable debts, wheth-
er allowable in full or in part, except such as

(1) are taxes which became legally due and
owing by the bankrupt to the United States
or to any State or any subdivision thereof
within three yea.rs preceding bankruptcy:
Provided, however, That a discharge in bank-
ruptcy shall not release a bankrupt from any
taxes (a) which were not assessed in any case
in which the bankrupt failed to make a
return required by law, (b) which were as-
sessed within one year preceding bankruptcy
in any case in which the bankrupt failed to
make a return required by law, (c) which were
not reported on a return made by the bank-
rupt and which were not assessed prior to
bankruptcy by reason of a prohibition on as-
sessment pending the exhaustion of adminis-
trative or judicial remedies available to the
bankrupt, (d) with respect to which the bank-
rupt made a false or fraudulent return, or
willfully attempted in any manner to evade or
defeat, or (e) which the bankrupt has collect-
ed or withheld from others as required by the
laws of the United States or any State or po-
l1tical subdivision thereof, but has not paid
over, but a discharge shall not be a ba.r to any
remedies available under applicable law to
the United States or to any State or any sub-
division thereof, against the exemption of the
bankrupt allowed by law and duly set apart to

1970-Pub. L. 91-467 designated as cl. (1) the exist-
ing enumeration of parties who can apply for the revo-
cation of the discharge and added cls. (2) and (3).

1938-Aet June 22, 1938, substituted "court" for
"judge" and deleted "upon a trial" after "revoke it".
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subdivision (a) of this section must file an ap-
plication for a determination of dischargeabi-
lity within the time fixed by the court pursuant
to paragraph (1) of subdivision (b) of section 32
of this title and, unless an application is timely
filed, the debt shall be discharged. Notwith-
standing the preceding sentence, no application
need be filed for a debt excepted by clause (8) if
a right to trial by jury exists and any party to a
pending action on such debt has timely de-
manded a trial by jury or if either the bankrupt
or a creditor submits a signed statement of an
intention to do so.

(3) After hearing upon notice, the court shall
determine the dischargeability of any debt for
which an application for such determination
has been filed, shall make such orders as are
necessary to protect or effectuate a determina-
tion that any debt is dischargeable and, if any
debt is determined to be nondischargeable,
shall determine the remaining issues, render

, and make all orders necessary for
the enforcement thereof. A creditor who files
such application does not submit himself to the
jurisdiction of the court for any purposes other
than those specified in this subdivision.

(4) The provisions of this subdivision shall
apply whether or not an action on a debt is
then pending in another court and any party
may be enjoined from instituting or continuing
such action prior to or during the pendency of
a proceeding to determine its dischargeability
under this subdivision.

(5) Nothing in this subdivision shall be
deemed to affect the right of any party, upon
timely demand, to a trial by jury where such
right exists.

(6) If a bankruptcy case is reopened for the
purpose of obtaining the orders and judgments
authorized by this subdivision, no additional
filing fee shall be required.
(July 1, 1898, oh. 541, § 17, 30 Stat. 550, Feb. 5,
1903, ch. 487, §5, 32 Stat. 798, Mar. 2, 1917, ch.
153, 39 Stat. 999, Jan. 7, 1922, ch. 22, 42 Stat.
354, June 22, 1938, ch. 575, § 1, 52 Stat. 851, July
12, 1960, Pub. L. 86-621, §2, '14 Stat. 409, July 5,
1966, Pub. L. 89-496, §2, 80 Stat. 270, Oct. 19,
1970, Pub. L. 91-467, §§ 5-7, 84 Stat. 992.)

judgment

Amnnwnmnnrrs

him under this title: And provided further,
That a discharge in baNkruptcy shall not re-
lease or affect any tax lien,

(2) are liabilities for obtaining money or
property by false pretenses or false represen-
tations, or for obtaining money or property
on credit or obtaining an extension or renew-
al of credit in reliance upon a materially false
statement in writing respecting his financial
condition made or published or caused to be
made or published in any manner whatsoever
with intent to deceive, or for willful and mali-
cious conversion of the property of another,

(a) have not been duly scheduled in time for
proof and allowance, with the name of the
creditor if known to the bankrupt, unless
such creditor had notice or actual knowledge
of the proceedings in bankruptcy,

(4) were created by his fraud, embezzle-
ment, misappropriation, or defalcation while
acting as a.n officer or in any fiduciary capac-
ity;

(5) are for wages and commissions to the
extent they are entitled to priority under sub-
division (a) of section 104 of this title,

(6) are due for moneys of an employee re-
ceived or retained by his employer to secure
the faithful performance by such employee of
the ten's of a contract of employment,

(7) are for alimony due or to become due, or
for maintenance or support of wife or child,
or for seduction of an unmarried female or
for breach of promise of marriage accompa-
nied by seduction, or for criminal conversa-
tion, or

(8) are liabilities for willful a.nd malicious
injuries to the person or property of another
other than conversion as excepted under
clause (2) of this subdivision.

(b) Proceedings for debts dischargeable
The failure of a bankrupt or debtor to obtain

a discharge in a prior proceeding under this
title for any of the following reasons shall not
bar the release by discharge in a subsequent
proceeding under the title of debts that were
dischargeable under subdivision (a) of this sec-
tion in the prior proceeding: (1) discharge was
denied in the prior proceeding solely under
clause (5) or clause (8) of subdivision (c) of sec-
tion a2 of this title, (2) the prior proceeding was
dismissed without prejudice for failure to pay
filing fees or to secure costs. If a bankrupt or
debtor fails to obtain a discharge in a proceed-
ing under this title by reason of a waiver filed
pursuant to section 32(a) of this title or by
reason of a denial on any ground under section
32(c) of this title other than clause (5) or clause
(8) thereof, the debts provable in such proceed-
ing shall not be released by a discharge granted
in any subsequent proceeding under this title. A
debt not released by a discharge in a proceeding
under this title by reason of clause (3) of subdi-
vision (a) of this section may nevertheless be
dischargeable in a subsequent bankruptcy pro-
ceeding.
(c) Procedure

(1) The bankrupt or any creditor may file an
application with the court for the determina-
tion of the dischargeabllity of any debt.

(2) A creditor who contends that his debt is
not discharged under clause (2), (4), or (8) of

1970-SUbd. (aX2)_ Pub. L. 91-467, §5, substituted
"malicious conversion of the property of another" for
"malicious injuries to the person or property of an-
other, or for alimony due or to become due. or for
maintenance or support of wife or child, or for seduc-
tion of an unmarried female, or for breach of promise
of marriage accompanied by seduction, or for criminal
conversation" in the list of liabilities.

Subd. (a)(5). Pub. L. 91-467, §5, substituted "are for
wages and commissions to the extent they are entitled
to priority under subdivision (a) of section 104 of this
title," for "are for wages which have been earned
within three months before the date of commence-
ment of the proceedings in bankruptcy due to work-
men, servants, clerks. un traveling or city salesmen, on
salary or commission basis, whole or part time, wheth-
er or not selling exclusively for the bankrupt, or".

Subd. (axe). Pub. L. 91-46'7. §5, substituted a semico-
lon for a period at the end of cl. (6).

Subd. (8.)('7). Pub. L. 91-467,§6, added subd. (a)('7).
Subd. (8.)(8). Pub. L. 91-467, §6. added subd. (a)(8).
Subds. (b), (c). pub. L. 91-467, §7, added subds. (b),

(C).
1966--SUbd. (a)(1). Pub. L. 89-496 made discharge-

able in bankruptcy debts for taxes which became le-
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gaily due and owing more than three years preceding
bankruptcy, provided certain exceptions to such a dis-
charge for failure to make returns. omissions from re-
tums. false or fraudulent returns. and nonpayment of
taxes collected or withheld from others, and provided
that discharge shall not bar any remedies available
against the exemption of the bankrupt allowed by law
or affect tax liens.

1960-Pub. L. 86-821 Inserted the prohibition against
discharge in bankruptcy from debts which are liabil-
1tles for obtaining money or property on credit or ob-
taining an extension or a renewal of credit by furnish-
Mg false financial statements in clause (2).

1938-Openihg clause. Act June 22. 1938, inserted
"whether allowable in full or in part" after "provable
debts".

Clause (1). Act June 22, 1938, substituted "or any
State" for "the State" and deleted "in which he re-
sides" after "rnunlclpallty".

Clause (2). Act June 22, 1938. inserted "money or"
before "property".

Clauses (3). (4), and (6) reenacted without change by
act June 22, 1938.

Clause (5) amended generally by act June 22, 1938,
which among other changes inserted "on salary or
commission basis, whole or part time. whether or not
selling exclusively for the bankrupt" after "traveling
or city salesmen".

Ervmcnvz DATE or 1970 Anaminnmlr

Effective date of amendment by pub. L. 91-467, see
section 10 of Pub. L. 91-467, set out as a note under
section 11 of this title.

Errizcnvs DATE AND CousrnucrIon or 1938
AME1MNaEN'r

Effective date and construction of act June 22, 1938.
known as the Chandler Act, see sections 6 and 7 of act
June 22, 1938, set out as notes under section 1 of this
title.

CROSS REFERENCES

Debts which may be proved. see section 103 of this
t i t l e .

Discharge, when granted, see section 32 of this tltie.

Sscrxon REFERRED To IN Orr ma Ssc'rlons

This section is referred to in sections a2. 94, 771, 876,
1060, 1061 of this title; title 2s section 7430.

CHAPTER 4-COURTS AND PROCEDURE
THEREIN

See.
41.
42.
43.
44.
45.
46.

named as defendant. Upon the filing of a volun-
tary petition in behalf of a partnership by less
than all of the general partners, service there-
of, with a writ of subpoena, shall be made upon
the general partner or partners not parties to
the filing of such petition. Such service shall be
returnable within ten days, unless the court
shall, for cause shown, fix a longer time, and
shall be made at least five days prior to the
return day, and in other respects shall be made
in the same manner that service of summons is
had upon the commencement of a civll action
in the courts of the United States, but in case
personal service cannot be made within the
time allowed, then notice shall be given by pub-
lication in the same manner as provided by law
for notice by publication in suits to enforce a
legal or equitable lien in courts of the United
States, except that, unless the court shall oth-
erwise direct, the order shall be published only
once and the return day shall be five days after
such publication.

(b) The bankrupt and, to the ca.se of a peti-
tlon against a partnership, any general partner
or, in the case of a petition in behalf of a part-
nership, any general partner not joining there-
in, may appear and plead to the petition within
five days after the return day or within such
further time as the court may allow.

(c) Petitions for both voluntary and involun-
tary bankruptcy shall be verified under oath.

(d) If a party entitled to appear and plead
shall appear, within the time limited, and con-
trovert the facts alleged in the petition, the
court shall determine, as soon as may be, the
issues presented by the pleadings, without the
intervention of a jury except in cases where a
jury trial is given by this title, and make the ad-
judication or dismiss the petition.

(e) If on the last day within which pleadings
may be filed none is filed, the court shall on
the next day, or as soon thereafter as practica-
ble, make the adjudication or dismiss the peti-
tion.

(f) The filing of a voluntary petition under
chapters 1 to '7 of this title, other than a peti-
tion filed in behalf of a partnership by less
than all of the partners, shall operate as an ad-
judication with the same force and effect as a
decree of adjudication.
(July 1, 1898, oh. 541, § 18, 30 Stat. 551, Feb. 5,
1903, oh. 487, §6, 32 Stat. 798, June 22, 1938, ch.
575, § 1, 52 Stat. 851, July 7, 1952, oh. 579, §7, 66
Stat. 423, June 23, 1959, Pub. L. 86-64, §2, 73
Stat. 109, Sept. 21, 1959, Pub. L. 86-293, '73 Stat.
5'71.)47.

48.
49.
50.
51.
52, so.
54.
55.

Process. pleadings; and adjudications.
Jury trials.
Oaths, affirmations.
Evidence.
Reference of petitions.
Jurisdiction of controversies between receiv-

ers and trustees and adverse claimants.
Jurisdiction of appellate courts.
Practice on appeals.
Arbitration of controversies.
Compromises.
Designation of newspapers.
Repealed.
Computation of time.
Transfer of cases.

CHAPTER REFERRED To IN OTHER Sscrlons

This chapter is referred to in sections 41, 45, 502,
702. 781. 802. 888. 1002, 1089 of this title. rule 15 sec-
tion '78fff.

§41. Process; pleadings; and adjudications

(a) Upon the filing of a petition for involun-
tary bankruptcy, service thereof, with a writ of
subpoena, shall be made upon the person therein

Anmrnnmirs
1959-Subd. (c). Pub. L. 86-293 substituted "Peti-

tions for both voluntary and involuntary bankruptcy"
for the words "All pleadings setting up matters of
fact".

Subd. (f). Pub. L. 86-64, §2(b), redesignated former .
subd. (g) as (I). and substituted provisions requiring
the filing of a voluntary petition under chapters 1 to '7
of this title, other than a petition filed in behalf of a
partnership by less tha.n all of the partners, to operate
as an adjudication, for provisions which required a
judge to hear the petition and to make the adjudica-
tion or dismiss the petition, 8nd eliminated provisions
which required the clerk to refer the case to a referee
If at the time of the filing of the petition the judge is
absent from the district or division in which the peti-
tion was filed. Former subd. (f), which related to refer-
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House concurred in Senate Amendment with an amendment. .
Congressional Record-House, September 28, 1978.
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September 28, 1978
UNIFORM LAIW ON BANKRUPTCIES

CONGRESSIONAL, RECORD HOUSE H 11047

c:o's, or holds with power to rate.

,_

Mr. EDWARDS of California. Mr.
Speaker, I ask unanimous consent to
'take from the s;Jeaker's desk the bill
II-LR. 8q00) to establish a uniform .aw
on the subject of bankruptcies, with a
Ser ate amendment thereto, and concur
in the Senate amendment with an
amendment.

The Clerk read the title of the bill.
The clerk read the Senate amend-

ment. . »
Mr. EDVVARDS of California. (during

the reading) . Mr. Speaker, I ask unani-
mous consent to dispense with further
reacting of the Senate amendment.

The SPEAKER pro temperer. Is there
objection to the_ request of the gentle-
man from California?

There was no nbj section.
The Clerk read the House amendment

to the Senate amendment, as follows:
HR. 8200

in lieu of the matter inserted by the Sen-
are amendment, insert
'ii E I-ENACTMENT OF TITLE 11 OF

THE UNITED STATES CODE
Sac. 101. The law relating to bankruptcy

is codified and enacted as title 11 of the
United States Code, entitled "Bankruptcy",

. as follows:and may be cited as 11 u.s.c. §
'TITLE 11-BAWKRUPTGY

S¢¢!lll'1l1hs of the deb-:ox-. other than au etvlty
Ma: holds such securities-

gl) in Hz ziduclary or agency eepacvy warh-
out sole discretionary power to vote such
securities: or

(11) solely to secure a debt, 1: such entity
has not in fact exercised such power to vote:

(B) corporation 20 percent or more -at
whose outstanding voting securities are dl-
rectly o- indirectly owned. controlled. or held
with power to vote, by the debtor, or by an
entity that directly or Indirectly owns. con-

20 percent
or more of the outstanding voting securities
of the debtor, other than an entity that holds
such securities-

(1) ln a fiduciary or agency capacity with-
out sole discretionary power to vote such
securltlesr or

dl) solely to secure a debt, it such entity
has not in fact exercised such power to vote:

(C) person whose business is operated
under 'a lease or operating agreement by a
debtor. or person substantially all of whose
property is operated under an operating
agreement with the debtor; or

m) entity that operates the business or
all or substantially all of the property of the
debtor under a lease or operartng a"rc :menu

(al "attorney" means a1;s:u'ney. profes-
sional law association, corporation. or part -
nershlp, authorized under appllcab'e law
to practice law;

(-1) "claim" means-
(A) right W payment, whether or nor

such right is reduced to judgment. liqui-
dated. unllquidated, axed, contingent, naa-
tured. unmntured. disputed, unuteppsed.
legal. equitable, secured, or unsecured: or

(B) right to an equitable rrnedy for
breach or performance it such breach ;lve=
rise to a. right to patent, whens-er or not
such right to an equitable remedy is re-
guced to judgment, Fixed, contingent, ma-
cured. unmannered. disputed. undisputed.
secured, or unsecured:

"commodity broker" means futures
commission merchant, .foreign f1..tu:'es cem-
missionmerchant,clearing organization. le"-
erage transaction merchant. or coinmsdlty
options dea.er, as deiued m sec'lon 761 of
this title. with respect to which the-re is a
customer. as denned in section T6'l9) or
this title:

(5)

Chapter
'L General Provisions.
'a. Case Administration. _

5. Creditors. 'the Debtor, and the Estate.
7. Liquidation.
9. Adjustment of Debts of a Municipality.
11. Reorganization.
13. Adjustment of Debts of an Individual

with Regular Income '
15. United States Trustees.

cH.-xprsn 1-GELNERAL paovzsroxs
Sec. '
101. Definitions.
102. 'Jules or construction.
13.3. Applicability or chapters.
104. Adjustment of dollar amounts.
105. power of court.
106. Waiver of sovereign 'm.munlty.
107. public access to papers.
108. Extension of time. .
109. Who may he a debtor.
Sz 101. Definitions

In -mis title-
(1) "accountant" means accountant eu-

thorized under applicable law to practice
public accounting, and includes pro£::s'onal
accounting association, corporation, or part-
nershlp. or so authorized;

(2) "afilla.te" means-
(A) eutxty that directly or indirectly owns.

comfols, or holds w'th power to "ore, 20
percent or more o' the outstanding ':o"i*~g

(6) "community claim" means claim that.
arose before the commencement of the case
concerning the debtor for which prob-ersv
of the kind specified in section 54=11a) l.2l of
this title is liable, whether or not there is any
such property at the time of commencvmen:
of the case;

(7) "consumer debt" means debt. incurred
by an individual primarily for a personal.
family. or household purpose:

(8) "corporation"-
(A) includes-
al) association having a power or Pru -

liege that a private corporation. by: not :IL
lndlvldaal or a. partnership. possesses:

(II) partnership association org.uu:'ed lm-
der a law that makes only the cnpmn a3.)-
scribed responsible for the debts of 1`»\h .1
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reference. take the meaning of a term
used in the other section. For example,
section 5221aJ (1)2 defines "value" for
the purposes of section 522. section 548
(am(2) defines "value" for purposes of
section 548. When section 548 is incor-
porated by re'erence in section 522. this
rule of construction makes clear that the

H 1189!

Sect:on 102 specifies various mes of
construction but 's :wt exclusive. Other
rules of construction that are not set
out in title 11 are nevertheless intendqxg
to be followed in construing the bank-
ruptcy code. For example, the phrase
"on request, of a party in interest" or a
similar phrase. is used in connection
with an action that the court; may take
in various sections of the Code. The
phrase is intended to restrict the court
from acting sua sponte. Rules of bank-
ruptcy procedure or court decisions will
determine who is a party in interest for
the particular purposes of the provision
in question, but the court will not be
permitted to act on its own. ` _/

Although "property" is not construed
in this section, it is used consistently
throughout the code in its broadest
sense, including cash, all interests in
property, such as liens, and every kind
of consideration including promises to
act or forbear to act as in section 548 (d) .

Section 102(D ext.>ands` on a rule of
construction contained in H.R. 8200. as
passed by the House and in the Senate
amendment. The phrase "after notice
and a hearing". or a similar phrase, is
intended to be construed according to
the particular proceeding to mean after
such notice as is appropriate in the

'particular circumstances, and such op-
portunity, if any, for a hearing as Is ap-
propriate in the particular circum-
stances. If a provision of title II author-
izes an act be taken "after notice and a
hearing" this means that if appropriate
notice is given and no party to whom
such notice is sent timely requests a
hearing, then the act sought to be taken
may be taken without, an actual heélrlng.

In very limited emergency circum-
stances, there will be insutlicient time
for a hearing to be commenced before
an action must be taken. The action
sought to be taken may be taken if au-
thorized by the court at an ex parte
hearing of which a record is made in
open court. A full hearing after the fact
will be available in such an instance.

In some circumstances. such as under
section 1128. the bill requires a hearing
and the court may act only after a hear-
ing is held. In those circumstances the
judge will receive evidence before ruling.
Ni other circumstances, the court may
take action "after notice and a hearing,"
if no party in interest requests a hearing.
In that event a court order authorizing
the action to be taken is not necessary
as the ultimate action taken by the court
implies such an authorization.

Section 102(8) is new. It contains a
rule of construction indicating that a
definition contained in a section in title
11 that refers to another section of title
11 does not. for the purposes .of such

deiiniton of "value" in section 548
governs its meaning in section 522 not-
wmtlxstnnding a dil'l'c::ent definition of
"value" in section 529Aa) (2).

Section 104 represents a compromise
between the House bill and the Senate
a:rar~nciment with respect, to the adjust-
ment of dollar amounts in title 11. The
House amendment authorizes the Judi-
cial Conference of the United States to
transmit a recommendation for the uni-
form percentage of adjustment for each
dollar amount in title 11 and in 28 U.S.G
1930 to the Congress and to Me Presi-
dent before May 1, 1985. and before
May 1 of every sixth year thereafter. The

---requirement in the House bill that each
such recommendation be based only on
any change in the cost-of-living increase
rin1-1112 the period immediately preceding
the recommendation is deleted.

Section 106(e) relating to sovereign
immunity is new. The provision indicates
that the use of the term "creditor." "en-
tit-y." or "governmental unit" m title 11
applies to governmental units notwith-
standing any assertion of sovereign im-
munity and that an order of the court
binds governmental units. The provision
is included to comply with the require-
ment in case law that an express waiver
of sovereign immunity is required in or-
der to be effective. Section 106(c) codi-
fies in re Gwilliam, 519 F.2d 407 (9th
Cir.. 1975). and in re Dolard, 518 F.2d
282 Wth Cir., 1975) , permitting the bank-
ruptcy court to determine the amount
and dischargeability of tax liabilities
owing by the debtor or the estate prior
to or during a bankruptcy case whether
or not 1-he governmental unit to which
such taxes are owed files a proof of claim.
Except as provided in sections 10s (a)
and (b . subsection (c) is not limited to
those issues. but permits the t bankruptcy
court to bind governmental units on
other matters as well. For example. sec-
-tion 106(cl permits a trustee or debtor
in possession to assert avoiding powers
under title 11 against a. governmental
unit; contrary language in the House
report to H.R. 8200 is thereby overruled.

Section 109(b) of the House amend-
ment adopts a provision contained in
I-I.R. 8200 as passed by the House. Rail-
road liquidations will occur under chap-
ter 11. not chapter 'l'.

Section 109 (c) contains a provision
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under tae House amendment. die a claim
against the estate for u prepetnzion tax
liability and may also tile a reoucst t1|uat
the bankruptcy court hear arguxnents
and decide the merits of an individual
debtor's personal liability for the balance
af any nondischargeable tax liability not
satisfied from assets of the estate. Bank-
ruptcy terminology refers to the latter
type of request as a credltor's complaint
to determine the dischargeability of a
debt. Where such a. complaint is filed.
the bankruptcy court will have personal

'jurisdiction over an individual debtor.
'and the debtor hinnselt would have no
access to the Tax Court, or to any other
court. to determine his personal Fa-
bility for no dischargeable taxes. -

If a tax authority decides not to ile
a claim for taxes which-would typically
occur where there are few, it any, assets
in the estate, normally the tax authority
would also not request the bankruptcy
court to rule on the debtor's personal
liability for a uondisclrargeabie tax.
Under the House amendmait. the tax
authority would then ha ve to 'allow nor-
mal procedures in order to colleen a non-
dischargeable tax. For example. in the
case of no dischargeable Federal income
taxes, the Internal Revenue Service

.would be required to issue a deficiency
notice'to an individual debtor. and the
debtor could then tile a petition in the
Tax Court--or a refund suit in a district
court,-as the forum in which to liti-
gate his personal liability for a nondis-
chargeable tax.

Under the House amendment. as under
present law. an individual debtor can
also tile a complaint to determine dis-
chargeability. Consequently, where the
tax authority does not file a claim or u
request that the bankruptcy court deter-
mine dischargeabllity of a specific tax
liability. the debtor could tile such a re-
quest on his own behalf, so that the
baukruotcy court would then determine
both the validity of the claim against
assets in the estate and also the personal
liability of' the debtor for any noncils-
c'luu'gcab'e tax.

Where a proceeding is pending in the
Tax Court at the commencement of the
bankruptcy case, the commencement of
the bankruptcy case automatically stays
further action in the Tax Court case un-
less and until the stay is lifted by the
bankruptcy court. The Senate amend-
ment repealed a provision of the Internal
Revenue case barring a debtor from m-
ing a petition in the Tax Court after
commencement of a bankruptcy case

H 11111

amendment is em.bodied in section 362
(a) (8) of the House amendment. which
automatically stays commencement or
continuation of any proceeding in the
Tax Court until the stay is lifted or the
case is terminated. The stay will permit
suihclent time for the bankruptcy
trustee to determine if he desires to join
the Tax Court proceeding on behalf of
the estate. Where the trustee chooses to
join the Tax Court proceeding. it is ex-
pected that he will seek permission to
intervene in the Tax Court case and then
request that the stay on the Tax Court
proceeding he lifted. In such a case. the
merits or the tax liability will be deter-
mined by the Tax Court, and its decision
will bind both the individual debtor as to
any taxes which are nondischargeable
and the trustee as to the tax claim
againstthe estate.

Where the trustee does not want to'
intervene in the Tax Court, but an indi-
vidual debtor wants to have the Tax
Court determine the amount of his per~
sonal liability for no dischargeable taxes,
the debtor can request the bankruptcy
court to lift the automatic stay on exist;-
ing Tax Court proceedings. If the stay
is lifted and the Tax Court reaches its
decision before the bankruptcy court's
decision on the tax claim against the es-
tate, the decision of the Tax Court would
bind the bankruptcy court under prin-
'ciples of res judicata because the de-
.cision of the Tax Court adected the
personal liability of the debtor. If the
trustee does not wish to subject the es-
tate to the decision of the Tax Court if
the latter court decides the Lues be-
'fore the bankruptcy court rules, the
trustee could resist the lifting of the
stay on the existing Tax Court proceed-
ing. If the Internal Revenue Service had
issued a deficiency notice to the debtor
before the bankruptcy case began, but as
of the filing of the bankruptcy petition
the 90-day period for tiling in the Tax
Court was still running, the debtor would
be automatically stayed from Ming a pe-
tition in the Tax Court. If either the
debtor or the Internal Revenue Service
then tiles a complaint to determine dis-
changeability in the bankruptcy court..
the decision of the bankruptcy court
would bind both the debtor and the In-
ternal Revenue Service.

The bankruptcy judge could, however,
11st the stay on the debtor to allow him
to petition the Tau Court, while reserving
the .right to rule on the tax authority's
claim agars assets of the estate. The
bankruptcy court could also, upon re-
quest by the trustee, authorize the trustee
to intervene in the Tat Court for pur-
poses of having the estate also governed
by the decision of the Tax Court.

In essence. under the House amend-

'(sec. 68'71(b> of the code). see sec-
tion 321 of the Senate bill. As itiéicated
earlier. the equivalent of the code
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rent, the bankruptcy judge will have
authority to determine which court will
determine the merits of the tax claim
both as to claims against the estate and
claims arsainst the debtor concerning his
personal liability for no disChargeable
taxes. Thus, if the Internal Revenue
Service, or a State or local tax authority,
files a petition to determine discharge-
ability, the bankruptcy judge can either
rule on the merits of the claim and con-
.tinue the stay On any pending Tax court
-proceeding or lift the stay on the Tax
,Court and hold the dischargeabillty com-
.plaint in abeyance. If he rules on the
merits of the complaint before the decl-
sion of the Tax Court is reached, the
bankruptcy court's decision would bind
.the debtor as to nondischargeable taxes
-and the Tax Court would be governed by
that decision under principles of res
judicata. If the bankruptcy judge does
not rule on the merits of the complaint
before the decision of the Tax Court is
reached, the bankrupt/ey court will be
'bound by the decision of the Tau Court as
'it affects the amountof any claim against
tlieldeb1:or's estate."

If the Internal Revenue Service does
not Me a complaint to determine dis-»
chargeabilityand the automatic stay on
a pending Tax Court proceeding is not
lifted, the bankruptcy court could deter-
mine the merits of any tax claim against
the estate. That decision will not 'bind
the debtor personally because he would
not have been personally before the
bankruptcy court unless the debtor him-
self asks the bankruptcy court to rule
on his personal liability. In any such
situation where no party filed a dis-
chargeability petition, the debtor would
have access to the Tax Court to deter-
mine his personal 1i_abi1ity for a non-
iischargeeble tax debt. While the Tax
Court in such a situation could take into
account the ruling of the bankruptcy
court on claims against the estate in
deciding the debtor's personal liability,
the hankruptéy courts ruling would not
bind the Tax Court under principles of
res judicata, because the debtor, in that
situation, would not have been person-
ally before the bankruptcy court.

If neither the debtor nor the Internal
Revenue Service files a claim against the
estate or a reciuest to rule on the debtor's
personal liability, any pending tax court
proceeding would be stayed until the
closing of the bankruptcy case, at which
time the stay on the .tax court would
cease and the tax court case could con-
tinue for purposes of deciding the merits
of the debtor's personal 11abi11ty for non-
dischargeable taxes.

Audit of trustee's returns: Under both
bills, the bankruptcy court could deter-

mine the amount of any administrative
period taxes. The Senate amendment,
however. provided for an expedited au-
dit procedure. which was mandatory in
some cases. The House amendment (sec.
505 (b) ), adopts the provision of the
House bill allowing the trustee discre-
tion in all cases whether to ask the m-
eternal Revenue Service, or state or local
tat authority for a prompt audit of his
returns on behalf of the estate. The
House amendment. however, adopts the
provision of the Senate bill permitting a
prompt audit only on the basis of tax
returns filed by the trustee for completed
taxable periods. Procedures for a prompt
audit set forth in the Senate bill are also
adopted in modified form.

Under the procedure, before the case
can be closed, the trustee. may request a
tax audit by the local, State or Federal
tax authority of all tax returns med by
the trustee. The tailing authority would
have to notify the trustee and the bank-
rupty court within 60 days wheti*e" it
accepts returns or desires to audit the
returns more fully. If an audit is con-'
ducted, the taxing authority would have
to notify the trustee of tax deficiency
within 180 days after the oriaiual and it
request, subject to extensions of time if
the bankruptcy court approves. If the
trustee does not agree with the results
of the audit, the trustee could ask to'=
bankruptcy court to resolve the dispute.
Once the trustee's tax liability for admin -
castration period taxes has thus been de-
termined. the legal elect in a case uncle:
chapter 7 or 11 would be to discharge :he
trustee and any' predecessor of the :rus-
tee, and also the debtor, from any further
liability for these taxes..

The prompt audit procedure would not
-be available with respect to any tax
liability as to which any return required
to be filed on behalf of the estate is not
mea with the proper tax aut.11ori§~.°. The
House amendment also specifies that a
discharge of the trustee or the debtor
which would otherwise occur will not be
granted, or will be void if the return filed
on behalf of the estate reliects fraud or
material representation of facts.

For purposes of. the above prompt
audit procedures. It is intended Mat the
tax authority with which the request Io"
audit is to be tiled is. as to Federal taxes.
the office of the District Director in the
district where the bankruptcy ease is
pending. - .

Under the House amendment, if the
trustee does not request a prompt audit.
the debtor would not be discharged from
possible transferee liability If any as-
sets are returned to the debtor.

Assessment after decision: As in-
dicated above, the commencement of a
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Unzform Law on Bankruptcies Document 59
Senate concurred in House amendment with an amendment.
Congressional Record-Senate, October 5, 1978. (reported on
October 6, 1978).
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October 6, 1978 CONGRESSIONAL RECORD SENATE S 17403

Senate
(Proceedings of the Senate Continued From the Record of October 5, 1978)

UNIFORM LAW.QN BANKRUPTCJES
Mr. ROBERT C. IBYRD. Mr. President,

I ask the Chair to lay before the Senate
a message from the House of Represent-
atives on H.R. 8200. .

The PRESIDING OFFICER laid be-

S 17404

cases.
The Senate also generally prevailed in

its position that private tnxstee as op-
;:::s:* 4'~ public +n1=fpng should continue
in play the predominant role in estate
administration. However, we did agree
that there have been occasions of trustee
mishandling of cases and that it would
be worth a trial experiment to test the
theory and worldngs of a public trustee.
To that end, we accepted the concept of
pilot U.S. trustee programs that will be
placed in several judicial districts.

. In the area of exemptions, it was
agreed that a Federal exemption stand-
ard will be codified but that the States
could at any time reject them In which
case the State exemption laws would
continue to prevail.

In the business reorganization chapter
the Senate succeeded in obtaining spe-
cial protection for the large cases having
great public interest. There will be au-
tomatically appointed an examiner 111
those cases, but not a trustee as in the
Senate passed bill. I am convinced that
debtor and credltorinterests, as well as
the public interest. will be preserved and
enhanced by these provisions. I want to
at this Doint thank the members and
Sta!! of the Security and Exchange com-
mission for thekgne assistance in for-

mulating these public interest provisions.
The Houses were in substantial agree-

ment initially on the handling of chap-
ter 13, so-called wage earner cases. This
chapter wm be broadened to include
small business debtors. Debtors under
this chapter will be able to voluntarily
pay of their debts while being under the
protection of the court. This allows for
greater payouts to creditors than would
probably occur if the debtor took straight
bankruptcy, and lt preserves the debtors
self-esteem by permitting him to pay his
debts using his best ports without in-
curring undue hardship.

New subchapters relating to non-SJPC
stockbroker and commodity broker liq-
Wdations ill a void in present law and
will allow future cases in this area to be
handled in a fair and orderly fashion.

other sections of the bill update and
revise present law taking into considera-
tion the vast changes necessitated by
the adoption of the uniform commercial
'code, the boom in credit and credit prac-

fore the Senate the amendment of the
House of Representatives to H.R. 8200,
an act to establish a uniform law on the
subject of bankruptcies.

(The amendment of the House is
printed in the Rsconn of September 28,
1978, beginning at page H1104'1.

Mr. DECONCINI. Mr. President, I
ask unanimous consent that Bob Feldler
and Harry Dixon of the stalT of the Sub-
committee on Judicial Machinery be ac-
corded the privilege of the floor during
the consideration of the message from
the House on H.R. 8200.

The PRESIDING OFFICER. Without
objection, it is so ordered. .

Mr. DECONCINI. Mr. President, it is
with great pleasure that I support the-
House amendment to HR. 8200. Several
weeks ago the Senate passed its version
of the bankruptcy reform bill which dif-
fered significantly from the House ver-
sion. Since that time the Senate has ap-
pointed conferees but the House has re-
jected the request for conference for
parliamentary reasons. Instead, the
House has passed an amendment to the
Senate amendment. The provisions of
the House amendment were arrived at
in negotiations between the House and
Senate managers of the legislation. I
concur in the House amendment and
am prepared to accept It with several
amendments I shall propose.

Both Houses should take pride in the
fxnai compromise product. It represents
give and take by both sides and the re-
sult should be workable and satisfactory
to all reasonable parties. The Senate pre-
vailed in the concept that the new courts
will not have article III judges. While
the new judges will not have life tenure
they will be elevated to a status, far
above that of the present day referee.
The new courts will be adjuncts of the
district courts and should provide a re-
spected and highly qualified judicial
forum for the handling of bankruptcy

b
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In the Senate amendment with an in-
come limitation percentage of 80 percent
instead of 75 percent.

Section 101(18) contains a. new deNni-
tion of "farming operation" derived from

s 17407

It clarifxes

are not among the claims defined by this'
paragraph and amounts owed by private
companies to the holders of industrial
development revenue bonds are not to be'
included among the assets of the munic-
ipality that would be affected by the plan.

Section 101(6) defines "community
' claim" as provided by the Senate amend-
ment in order to indicate that a com-
munity claim.exists whether or not there
is community property m the estate as
of the commencement of the case.

Section 101("l) of the House amend-
ment contains a definition of consumer
debt identical to the definition in the
House bill and Senate amendment. A
consumer debt does not include a debt
to any extent the debt is secured by real
property. .

Section 101(9) of the Senate amend-
ment contained a definition of "court,"
The House amendment deletes the pro-
vision as unnecessary in light of the per-
vasive jurisdiction of a bankruptcy court
under all chapters of title 11 as indicated
in title n of the House amendment to

_H.R.~8200.
Section 101(11) defines "debt"to mean

liability on a claim, as was contained in
the House-passed version of H.R. 8200.
The Senate amendment contained lan-
guage indicating that "debt" does not
include a policy loan made by a life
insurance company to the debtor. That
language is deleted in the House amend-
ment as unnecessary since a life insur-
ance company clearly has no right to
have a policy loan repaid by the debtor.
although such company does have a
right of onset with respect to such policy
loan. Clearly, then, a "debt" does not in-
clude a policy loan made by a life insur-
ance company. Inclusion of the language
contained in the Senate amendment
would have required elaboration of other
legal relationships not arising by a lia-
hnitv on a claim. Further t.he language
would have required clamication iliai.
interest on a policy loan made by a "'*`°
insurance company is a debt, and that
the insurance company does have right
to payment to that interest.

Section 101(14) adopts the definition
of "entity" contained in the Senate-
passed version of HR. 8200. Since the
Senate amendment to HB. 8200 deleted
the US. trustee, a. corresponding deNni-
tional change is made in chapter 15 of
the House amendment for U.S. trust-
ees under the pilot program. Adop-
tion by the House amendment of a pilot
program for U.S. trustees under chapter
15 requires insertion_of "United States
tnistee" in many sections. Several pro-
visions in chapter 15 of the House
amendment that relate to the U.S. trus-
tee were not contained in the Senate
amendment in the nature of a substitute.

Section 101(u> defines "farmer," as

present law and the definition of "far-
mer" M the Senate amendment. This
definition gives a broad construction to
the term "farming operation".

Section 101(20) contains a definition
of "foreign representative".
the House bill and Senate amendment by
indicating that a foreign representative
must be duly selected in a foreign pro _
ceeding.

Section 101(35) defines "security" as
contained in the Senate amendment.
HR. 8200 as adopted by the House ex-
cluded certain commercial notes from
the definition of "security", and that ex-
clusion is deleted.

Section 101(40) defines "transfer" as
M the Senate amendment. The delini-
tion contakied in HR. 8200 as passed
by the House included "setoff" in the
definition of "transfer". Inclusion of
"set>off" is deleted. The effect is that a
"setolI" is not subject to being set aside
as a Preferential "transfer" but will be
subject to special rules.

section 102 specifies various miles or
construction but is not exclusive. Other
rules of construction that are not set
out in title 11 are nevertheless intended
to be followed in construing the bank-
ruptcy code. For example, the phrase
"on request of a party in interest" or a
similar phrase, is used 111 connection
with an action that the court may take
in various sections of.the Cree. The
phrase is intended to restrict the court
from acting sua sponte. Rules of bank-
ruptcy procedure or court decisions will
determine who is a party in interest for
the particular purposes of the provision
in question, but the court will not be
permitted to act on its own.

Although "property" is not construed
in this section, it is used consistently
throughout the code in its broadest
sense, including cash. all interests in
property, such as liens, and every kind
of consideration including promises to
act or forbear to act as in section 548 (d) .

Section 102(1) expands on a rule of
construction contained in HR. 8200 as
passed by the House and in the Senate
amendment. The phrase "after notice
and a hearing", or a similar phrase, is
intended to be construed according to
the particular proceeding to mean after
such notice as is appropriate an the
particular circumstances, and such op-
portunity, if any, for a hearing as is ap-
propriate in the particular circum-
stances. If a provision of title H author-
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lzes an act be taken "after notice and a
hearing" this means that if appropriate
notice is given and no party to whom
such notice Is sent timely requests a
hearing, then the act sought to be taken
may be taken without an actual hearing.

In very l imited emergency circum-
stances, there will be insumcient time
for a hearing to be commenced before
an action must be taken. The action
sought to be taken may be taken if au-
thorized by the court at an ex parte
hearing of which a record is unmade in
open court. A full hearing after the fact
will be available m such an instance.

In some circumstances, such as under
section 1128, the bm requires a hearing
and the court may act only after a hear-
ing is held. In those circumstances.the
judge will receive evidence before ruling.
In other circumstances, the court may
take action "after notice and a hearing,"
if no party in interest requests a hearing.
In that event a court order authorizing
the action to be taken is not necessary
as the ultimate action taken by the court
implies such an authorization.

Section 102(8) is new. It contains a
rule of construction indicating that a
definition contained in a section in title
11 that refers to another section of title
11 does not. for the Purposes of such
reference, take the meaning of a tenn
used in the other section. For example,
section 522(a) (2) defines "value" for
the purposes of section 522. Section 548
(d) (2) defines "value" for purposes of
section 548. When section 548 is incor-
porated by reference in section 522. this
rule of construction makes clear that the
definition of "value" in section 548
governs its meaning in section 522 not-
withstanding a different definition of
"value" in section 522(a) (2) .

Section 104 represents 2% compromise
between the House bill and the Senate
amendment with respect to the adjust-
ment of dollar amounts in title 11. The
House amendment authorizes the Judi-
cial Conference of the United States to
transmit a recommendation for the uni-
form percentage of adjustment for each
dollar amount in t1tle 11 and in 28 U.S.C.
1930 to .the Congress and to the Presi-
dent before May 1, 1985, and before
May 1 of every sixth year thereafter. The
requirement in the House bm that each
such re :ommendation be based only on
any ch: age in the cost-of-living increase
during ;he period immediately preceding
the recommendation is deleted.

Section 106(c) relating to. sovereign
immunity is new. The provision indicates
that the use of the term "creditor," "en-
tity," o' "governmental unit" in title 11
applies to governmental units notw1th~
standing any assertion of sovereign im-

the court
The Division

gxunity and that an order of
ends g xvemmental units.

-is inclu red to comply with the require-
ment in case law that an express waiver
of sovel eign immunity is required m or-
der to be effective. Section 106(c) codi-
ties m re Gwiuiam, 519 F.2d 407 (9th
Cir., 1975), and m re Dotard, 519 F.2d
282 (9th Cir., 1975) , permitting the bank-
ruptcy court to determine the amount
and dischargeab111t25r of tax uabiuues
owing by the debtor or the estate prior
to or during a bankruptcy case whether
or not the governmental unit to which
such taxes are owed files a proof of claim.
Except as provided in sections 108 (a)
and (b), subsection (c) is not limited to
those issues, but permits the bankruptcy
court to bind governmental units on
other matters as well. For example, sec-
tion 10B(c) permits a trustee or debtor
in possession to assert avoiding powers
under title 11 against a governmental
unit; contrary language in the House
report to H.R. 8200 is thereby overruled.

Section 109(b> of the House amend-
ment adopts a provision contained in
HR. 8200 as passed by the House. Rail-
road liquidations will occur under chap-
ter 11, not chapter 7.

Section 109 (c) contains a provision
which tracks the Senate amendment as
to when a municipality may be a debtor
under chapter 11 of title II. As under
the Bankruptcy Act. State law authoriza-
tion and prepetition negotiation efforts
are required.

Section 109(e) represents a compro-
mise between H.R. 8200 as passed by the
House and the Senate amendment relat-
ing to the dollar amounts restricting
eligibility to be a debtor under chapter
13 of title H. The House amendment ad-
heres to the limit of $100,000 placed on
unsecured debts in HR. 8200 as passed
by the House. It adopts a midpoint of
$350,000 as a limit on secured claims,
a compromise between the level of $500.-
000 in HR. 8200 as passed by the House
and $200,000 as contained in the Senate
amendment.

Sections 301, 302, 803, and 304, are all
modified in the House amendment to
adopt an idea contained in sections 301
and 303 of the Senate amendment re-
q'.LL°in° a petition commencing a naszn to
be filed with the bankruptcy court. The
exception contained 111 section 301 of the
Senate bill relating to cases MM under
chapter 9 is deleted. Chapter 9 cases will
be handled by a bankruptcy court as are
other title II cases.

Section s03(b> (1) is modified tO make
clear that unsecured claims against the
debtor must be determined by taking into
account. liens securing property held by
third parties.

Section 803(b) (8) adopts a provision
contained in the Senate amendment m-
dicatinlz that an involuntary petition
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compensation earned from the estate.
Section 505. Determinations of tax li-

abi11ty' Authority of bankruptcy court to
rule on merits of tax claims.-The
House amendment authorizes the bank-

S 17427

punitive or pecuniary in nature, relating
to taxes over which it has jurisdiction.

Jurisdiction of the tax court in bank-
ruptcy cases: The Senate amendment
provided a detailed series of mies con-
cerning the jurisdiction of the U.S. Tax
Court, or similar state or local admin-
istrative tribunal to determine personal
tax liabilities of an individual debtor.
The House amendment deletes these spe-
cific rules and relies on procedures to be
derived from broad general powers of the
bankruptcy court.

Under the Houseamendment, asunder
present law, a corporation seeking reor-
ganization under chapter 11 is considered
to be personally before the bankruptcy
court for purposes of giving that court
jurisdiction over the debtor's personal
liability for a nondischargeable tax.

The rules are more complex where the
debtor is an individual under chapter 7,
II. or 13. An individual debtor or the tax
authority can. as under section 1'Ic of
the present Bankruptcy Act, file a re-
quest that the bankruptcy court deter-
mine the debtor's personal liability for
the balance of any nondischargeable tax
not satisfied from assets of the estate.
The House amendment intends to retain
these procedures and also adds a rule
staying commencement or continuation
of any proceeding in the Tax Court after
the bankruptcy petition is filed, unless
and until that stay is lifted by the bank~
ruptcy judge under section 362(a) (8) .
The House amendment also stays assess-
ment as well as collection of a nrepeti~
lion claim against the debtor (sec. 362
(a) (6)). A tax authority would not,
however, be stayed from issuing a de-
ficiency notice during the bankruptcy
case sec. lb) (7)). The Senate amend-
ment repealed the existing autnonty
of the Internal Revenue Service to
make an immediate assessment of taxes
upon baMzruptcy sec. 68'I1!a) of the
eodel. See section 321 of the Senate
bill. As indicated, the substance of that
provision, also affecting State and lo-
cal taxes, is contained in section 362(a)
(6) of the House amendment. The sta-
tute of limitations is toiled under the
House amendment while the bank-
ruptcycase is pending,

Where no proceeding in the Tax Court
is pending at the commencerner t of the
bankruptcy case, the tax autho ity can,
under the House amendment. fil a claim
against the estate for a prepet.tion tax
liability and may also tile a request that
the bankruptcy court hear arguments
and decide the merits of an individual
debtor's personal liability for the balance
of any nondisshargeable tax 1ia' airy not
satisfied from assets of the esta' . Bank~
ruptcy terminology refers to t.1e latter
type of request as a creditor's c Jmplaint

ruptcy court to rule on the merits of any
tax claim involving an unpaid tax, fine,
or penalty relating to a tax, or any addi-
tion to a tax, of the debtor or the estate.
This authority applies, in general,
whether or not the tax, penalty, fine, or
addition to tax had been previously as-
sessed or paid However, the bankruptcy
court will not have jurisdiction to rule
on the merits of any tax claim which
has been previously adjudicated, M a
contested proceeding. beforela court of
competent jurisdiction. For this purpose,
a proceeding the U.S. Tax Court is to be
considered "contested" if the debtor filed
a petition in the Tax Court by the com-
mencement of the ease and the Internal
Revenue Service had filed an answer to
the petition. Therefore, if a petition and
answer were filed in the Tax Court be-
fore the title II petition was tiled. and if
the debtor later defaults in the Tax
Court, then, under res judicata prin-
ciples, the bankruptcy court could not
then rule on the debLo1"S or the estate's
usability for the same taxes.

The House amendment adopts the rule
of the Senate bill that the bankruptcy
court can, under certain conditions, de-
termine the amount of tax refund claim
by the trustee.Under the House amend-
ment, if the refund results from an o8set
or counterclaim to a claim or request for
payment by the Internal Revenue Serv-
ice, or other tax authority, the trustee
would not First have to tile an adminis-
trative claim for refund with the tax
authority.

However, if the trustee requests a re-
fund in other situations, he would Mst
have to submit an administrative claim
for the refund. Under the House amend-
ment, if the Internal Revenue Service,
or other tax authority does not rule on
the refund claim within 120 days, then
the bankruptcy court may rule on the
merits of the refund claim.

Under the Internal Revenue Code, a
suit for refund of Federal taxes cannot
be med until 6 months after a claim for
refund is filed with the Internal Revenue
Service (sec. 6532(a)). Because of the
bankruptcy aim to close the estate as
expeditiously as possible, the House
amendment shortens to 120 days the
period for the Internal Revenue Service
to decide the refund claim.

The House amendment also adopts Me
substance of the Senate bm rule permit-
ting the bankruptcy court to determine
the amount of any penalty, whether



Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 66 of 88

ADD-17

DOCUMENT 59

request that the stay on the Tax Court
proceeding be lifted. In such a case, the
merits of the tax liability will be deter-
mined by the Tax Court, and its decision
will bind both the individual debtor as to
any taxes which are nondischargeable
and the trustee as to the tax claim
against the estate.

Where the trustee does not want to
intervene in the Tax Court, but an indi-
vidual debtor wants to have the Tax
Court determine the amount of his per-
sonal liability for no dischargeable taxes,
the debtor can request the bankruptcy
court to lift the automatic stay on exist-
ing Tax Court proceedings. ii the stay
is lifted and the Tax Court reaches its
decision before the bankruptcy court's
decision on the tax claim against the es-
tate, the decision of the Tax Court would
bind the bankruptcy court under prin-
ciples of res judicata because the de-
cision of the Tax Court affected the
personal liability of. the debtor. II the
trustee does not wish to subject the es-
tate tO the decision of the Tax Court if
the latter court decides the Issues be-
fore the bankruptcy court mies, the
trustee could resist the lifting of the
stay on the existing Tax Court proceed-
ing. If the Internal Revenue Service had
issued a deficiency notice to the debtor
before the bankruptcy case began. but as
of the filing of the bankruptcy petition
the 90-day period for Ming in the Tax
Court was still running, the debtor would
be automatically stayed from filing a pe-
tition in the Tax Court. If either the
debtor or the Internal Revenue Service

s 17428'

to determine the dischargeabg i ty oI  a
debt. Where such a complaint is filed,
the tmkruptcy court will have personal
jurisdiction over an individua. debtor,
and the debtor himself would have no
access to the Tax Court, or to any other
court, to determine his personal lia-
bu1lity for nondischargeable taxes.

If a tax authority decides not to file
a claim for taxes which would typically
occur where there are few, if any, assets
in the estate, normally the tax authority
would also not request the bankruptcy
court to rule on the debtor's personal
liability for a nondlschargeable tax.
Under the House amendment, the tax
authority would then have to follow nor-
mal procedures in order to collect a non-
dischargeable tax. For example, iN the
case of nondischargeable Federal income
taxes, the Internal Revenue Service
would be required to issue a deficiency
notice to an individual debtor, and the
debtor could then tile a petition in the
Tax Court-or a refund suit in a district
court-as the forum in which to liti-
gate his personal liability for a nondis~
chargeable tax.

Under the House amendment. as under
present law, an individual debtor can
also file a complaint to determine dis-
chargeability. Consequently, where the
tax authority does not file a claim or a
request that the bankruptcy court deter-
mine dischargeability of a specific tax
liability, the debtor could file such a re~
quest on his own behalf. so that the
bankruptcy court wou'd then determine
both the validity of the claim against
a=sets in the estate and also the personal
liability of the debtor for any nondis~
chargeable tax.

Where a proceeding is pending in the
Tax Court at the commencement of the
bankruptcy case, the commencement of
the bankruptcy case automatically stays
further action in the Tax Court case un-
'less and until the stay is lifted by the
bankruptcy court. The Senate amend-
ment repealed a provision of the Internal
Revenue case barring a debtor from fil-
ing a. petition in the Tax Court aft:r
commencement of a bankruptcy case
(sec. s8'u(b> of the code). see sec-
tion 321 of the Senate bill. As indicated
;;:":c*. the equivalent of the code
amendment is embodied in section 362
(al kg) of the House amendment, which
automatically stays commencement or
continuation of any proceeding in the
Tax Court until the stay is lifted or the
case is terminated The stay will permit
sufficient time for the ' bankruptcy
trustee to determine ii he desires to jo.n
the Tax Court proceeding on behalf of
the estate. Where the trustee chooses to
join the Tax Court proceeding, it is ex-
gected that he will seek permission to
intervene in the Tax Court case and then

then iles a complaint to determine dis-
chargeablllty M the bankruptcy court,
the decision of the banlauptcy court
wouldbind both the debtor and the In-
ternal Revenue Service. '

The bankruptcy judge could, however,
lift the stay on the debtor to allow him
to petition the Tax Court, while reserving
the right to rule on the tax autboi-Ity's
claim agains assets of the estate. The
bankruptcy court could also, upon re-
quest by the trustee, authorize the trustee
to intervene in the Tax Court for pur-
poses of having the estate also governed
by the decision of the Tax Couxt.

I n essence, under the House amend-
ment, the bankruptcy judge will have
authority to detemnnlne which court will
determine the merits of the tax clainri
both as to claims against the estate and
claims against the debtor concerning his
personal liability for nondisehargeable
taxes. Thus, if the Internal Revenue
Service, or a State or local tax authority,
files a petition to determine discharge~
ability, the bankruptcy judge can either
oNe on the merits of the claim and con~
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Task for a "yea" vote on HR. 4778.
U 2020

Mr. Speaker, I have no further re-
qumns for Lime. and 1 yield back the
balance of my time

Mr. BROOKS. Mr. Speaker, I have X10
Number requests for Lime. and I yield
back the balance of my time.

The SPEAKER pro temp-ore (Mr.
Posture). The question is on the mo~
thon offered by the ganhlexnan from
Texas (mr. Bsooxs] t.ha.¢ the House sus-
pend tba rules and pass the bill, H.R.
4T'!B. as amended.

The question was taken, and (two-
thirds having voted in favor r,hereoD
Lhe rules were suspended and Me bill,
as amended, was nausea.

A motion co reconsider was laid on

menu

:he table.

ANKRU Cy REFORM ACT OF 1994
Mr. BROOKS. Mr. Speaker, I move to

suspend the rules and muse the hill
lH.n. 6116) no amend nine II of the
linnea Scams Curia. as amended.
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HH.. 5118
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Corp v. Prates (be ii Maher Steel Corp., $11
}'*`,2d 380 (10th CLr. IMO); In rl Url at Mksnuri
Bank 01' Kansas of. n,4,,901 Fly 1449 18th
Car. 1390). The 8acnnd Circuit. baa been tea
lone circuit £9 MM than bunkruprcy Judges
have implidl. Latham-ir.; Na conéucc Jury
nriab. Gee Ian: Be. Gunner. Inc., 896 F' 2d 1394
ml Cn-_ xsern
Sedicn HJ. Saaerdgn bnmu city

This section would e!?ect1veZy overrule two
supreme Court cuss Thu have held char, the
Status and Federal Government are not-
deemed to have waived Lheir sovereign 1m-
munity bY VU-tue cl snxctlng .section ICC) of
We Bankruptcy Dude. In enacting seczwn
1G6(c), Congzeau intended no make Frovlslons
of nlmlo ex in emmmpanaed :he words "crad-
umr," "entity," or *'gvve'mmental unit" ap-
phcubls to the Bunn. Cngres: also ln-
u-nded to mnira the States subject ca a.
money Jvfizrnen Be: ans Supreme Court in
I.'o/cfwlun v. C'nuu¢acuz Department of Dzcome
Mau\tena1\zve, G! U.8. 96 8989). held that even
If :,"~e State do! nm file B cla'm. the trustee

m hankruawy my our. recover money
Sudcmnot from arc Sana nonwlvh»u*'1ig*
aecdon l06(c). This hcldimz had uh..fiona of
pauoddl.u8 near. nrohrenmos comm mea ho run
eovexyd No. the Shana; In udder lmuhsnar-
mu construction. un cnur: held nun use of
the "L:1g8lr words" would only bintri the
S!-.l¢s.nn¢nnt.makn them luhdsctwa
many JovignzenZ. 'Elma course of: not nm: In
ba msn of :ha snanune an "unmlur.ux¢nly

clear" haunt, el Cnngnas no wxivs sovereign
kxumuoiny in accuniance with the lautvlnsn
prunxutgxtul Ln Muscadero szaza Hosphur v.
Smnun. 413 U.S- 284, l43{l9E5)'»

Th. &.»urL nyplisd Lhlx rnuonini In Urziled
States Y. Nadir Vi/1WB. he.. 112 S. cc, mu
(1882), in not Allowing trustee no' nscovor a
posspetiuion poyrnenn by I chapter 11 debtor
w Use Mama] Ravbouo Service, The Court.
found Chan Lhuzu was no such waiver ex-
wHs!!! provided within the nex: of Thu stah-
uba.

This arnnndmcnr. expressly provides for a
wdvnr ox sovereign tmmurnlcy by governor
mental Kiinltn with rneoeos an monaural re
covazin no wal! - aeelnxsmry Ana tujumz-
nlva rsuef. In LS the Comxnlzcawa iooene w
make lscnlnn Los conform to the Cungres-
dunak intent of oh. Bankruptcy Reform Act.
o! was waiving the ucvarsisn Immunity of
mm Status .no the Pedelrsl G<1vernrnent in
I-his vegwnrd. of course the ent4n Bankruptcy
Coda is lpplicnbh W guvcrmnental unLLa
where novurslgn immunity is nut Qr cannon
he uwrted. As suggested by the Supreme
Court. section !06(a)¢1) apeclficakiy Mats
those aecnlons of title 11 wllh aspect, no
which sovereign immunity is abrogated. This
allows the assertion of tuokruvucs' cause: of
notion. bm, specifically excludes causes at :nz-
tion belomymg bo the debtor than become
property of Cha estaoa under auction 541_ The
bsnXmpccy and appellant court.; will have
1ur1s=dlct.lon no Lpply :ne specified secuoos no
may land or zovernmrxmd unit is provided in
section 1WMQL The bankruptcy court may
Issue Ina' kind of legal or equitable order.
process, or judgment. ngxinn I governmental
urn Lnthorlzed by these sections or the
rules. bat. may not enter an award for :uM-
tivo darnsgea Furuhemxoru, in awarding lean
or cyan: under the Hnnkmpcey Coda or under
the Bankruptcy Rules. the :ward is aublecr.
to the hourly ram lxmirationn conzaineu! In
section z41?)(d)f21<a). t1t.1e 28. United Btaws
Code, and Lhasa limitations are sppX!cabln W
al] governmental unions. non just the Federal
Government, Section 10l3<a)(47 rerUns an
Order. process, or judgment. W be enfurnad
sgnlnsn z gowxmmenhal unit In accordance
with anvsvpdane oaxzbnnlwupccy law. Thus,
nz: order sgzinst governmanMl unit will
Noe be eufurrrenble by attachment Dl' seizure
of Bvvernmenxc anew. but: will be subject. to
collection in Cha same manner and subject. Lo
Me mama nmmankroptcy law procedures as
other §uc!gmanLs Chu. are enforceable against
Evvermnental umm. Of course, the court. re-
mms ample authority Lo enforce
nonmonetary orders and Judglment-s_ Nubhmg
In this section Ls innanded m crea.t.e aub-
et,ant've claims for re11M' or causes ci' acUon
non onherwls existing under single LL, Lhe
Baokrupccy Rules. or uoohsnkrupCay lAw.

Section 105897 1: clarified by allowing a.
<011::>v1=0ty counnerclalm to be use;-Laa
against L govemznenul unit. only where such.
uninhna achu8tly filezi apron! of Mann in Me
bankruptcy casa. This boa the affect of over-
raking conLrl.r;v casa law, such as»8ulifvan v.
Town & Courvry Naming Home Services, Inv.,
Asa ma 1146 <9-..ncu-. mm). In re G1-lneen. we
BAR. sax (S3.MY, xssm..nd In ii tis cr<z.f:_»-
vlan,Inc-, 163 B_R. 88 (Eankr. W.D. Tex. 1994).
that iuberprened sacuon 10S(aJ or carreot.
law

.

Sectinrt 114, Service ufwoces2 in Dnnknzptcy
pfoceedinaal are an :==sw¢w¢z¢¢»¢>.¢s¢¢>»-@» Instituraon

TltiwsaectMsu onuranans to am sod bankruptcy
rule 1004 as tequila that sirvicI of pa-ocean So
in insured depnainucry institution b-» a.ecom
pllshad by hmmm iN! in 1. contautod !ma.L-
tmr Ur ldvzrnary procasding. The rule that is
nwsentlr to onuntiun (mix requires that.
service- beaunluiwed by Must Chan znmil.

Svrtion M5. Mnedngs emf cfedirnrs and' inquiry
sef.-u:=¢sr lWZd»P"$

This section, applicable only 111 chnpber 1
cans, :squares r.n== txost-eo to Or*a.}l3r examine
the 4Lebt.»:)r to ensure that Ire or :ha is in
fbnneri 1bo|.U: tim effects of hmnkruptey, both
pasitlvu and negative. Its purpose is 301613
lnfurmatlnnak it; is not in:-ands-d W be an in
terrogation to which the debtor must give
any apecinc answers or which coup! be used
against. :he dkvbsor Lu some later prucesdizlg
Nosapanto record need be Imp: of the exam
inatzian since lt. will bo prasurvad :slang rich
the remainder of the record of the meezimz.
which normally is :boarded on Lupe.

T11& tI'l1.'St4¢ conducting the meeting of
creditors 15 éirucned in orally Inquire whew
or 1,119 dohwr is swarm at the consequences Ur
banknruntcnr. Including protactdozm much as
those provxdad by the discharge and :he
auwmanic stay, in well an tow tact. that the
baakmpfscy filing wiLl lvzmr on the ¢etat.ors
credit. hlsntary. Since different. Cr(u&mm Brent
bankruptcy debtors ditiersntly. Thu !.n1;\I;(>E
in non expected no predict whether the bank
rupacy filing MH make in more 61' less Di'
i°lcult. fur this debtor to obtain credizz some
crsdimrs rnlg; trae.t the debt-Gt' my:-re fnwnr
ably after bankruptcy has reproved aJax canker
debts. and many crcdincarn consider a bank
rupt.-::3r firing a barrier no new credit. only ~f
it- occurred in :ha 2 or 3 years prior an I.'.-
credit applicattvn. For Tim same reasons. 11,
is not expecbad than the t.rust.ea would pw
dicb whether a. dismissal mr converamn of tea
bankruptcy vrhtrh has already been Filed
would improve the debt,nrs chances of ab-
taining credo.

The trustee must also verify that the deba
or has knuvringly signed the Medan of the
ban*»:r1:\Dt>c3' nemion stating the debE.G*"h
uranranens of the right: t-o file under other
chapters of' the C-odn.

Finally, the trust-mv must make sure the
debtor 11 awa:ze it Lne efferent. of rnarflrming 9.
debt. Since section IDS of the bill eliminates
for most. debtora the warning: and exp18
natlrana concerning roafnrmanlon prevtclualy
given by nltxe court nb the discharge hearing.
in: 13 important ib,B.t» T.>2'U.5C04:|! explain Nam
only the pronclureu far ref afilrmsninn, but
also the potential risks or reaffirmation and
the fact. than the debbar may volunT.arll3=
choose to repay any debt: Bo s. creditor with
out reaftirlning the debt, as provided in
Bankruptcy Coda teethan 53410.

In view of! that amount 01' incl=urma 1;'ors zn-
vowed and the l1rz11t.s on the Lime a.vaIlah'e
for meeting: of creditnra. t.z'ust.a:'s or course
may provirla writ.:-en iniannaticn on these
Lopfis at. QI in adlvaope of the meaning and
the nrusnee may than ask questions no ensure
than Lhe dabtnr is mutate of the irlf&brxriazion.

Hection 126. Taz aasesrwerz 1
'This section expound; the sax exception an

the automatic stay :he is contained in 11
U_sc- §382(bx9p. This section 'iN) lift the
autxarnztic stay .a in applies no . tax aufhn,
n. damnnci for tax returns, assessment of 8.11
unnonzem-.emi tax I3a.b!".tltgr, or the making' of
certain a:sse1ss:r1u:1l-u of tar Una issuance of I!
notice and diuxnnnd for payment, far such ns-
neasment.. The lsnswusv oar this provisinzr is
only intended to apply to sales or Nransfeurs
to Lhe siehmr. Pa Hal in application w safes
or transfers so thirni psrtiaa, Such 85 in sales
tree and cits: of Lax Hens under section
IBM)
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copy of such order.to the persons specified in subdivision
(b) of this rule.

Rule 405. Waiver of discharge.
Any bankrupt may waive his right to discharge by a

writing fled with the court.

Rule 406. Implied waiver of discharge.
If the bankrupt fails to attend and submit himself to

examination at the inst meeting of creditors. at any
meeting specially called for his examination, or at the
trial on a complaint objecting to his discharge, the court
on motion dually or on its own initiative may, set a time
for hearing to determine whether the bankrupt shall be
deemed to have waived his right to a discharge. Notice
of the hearing shall be given the bankrupt and such other
parties in interest as the court may designate

K

\

Rule 407. Burden 01 proof in objecting to discharge.
A.t the trial on a complaint objecting to a discharge,

the plaintiff has the burden of proving the facts essential
to his objection.

Rule 408. Notice of-nondischarge. ,
_ If a waiver of discharge is filed, or if an order is entered

denying or revoking a discharge or deeming the right
thereto to have been waived, the court shall, within 30
days after the filing of the waiver or the entry of the
order, give notice thereof to all creditors in the manner
provided in Rule 203. .

Rule 40.9. Determination of dischargeability of a debt;
judgment on nondischargeable debt; jury trUzl.

(a) Proceeding to determine dischargeability.
(1) Persons entitled to file complaint; time for filing

in ordinary case.-A bankrupt or any creditor may file &
complaint with the court to obtain a determination of
the dischargeability of any debt. Except as provided in
paragraph (2) of this subdivisio'~, the complaint may be
filed at any time, and a, ease maybe reopened without
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the payment of an additional Filing fee for the purpose
of filing a complaint under this rule.

(2) Time for filing complaint under §1'7c (9) of. the
act; 'notice of time jizved.-=The court shall make an order
fixing a time for the filing of a complaint to determine
the dischargeability of any debt pursuant to § 17c (2) of
the Act. The time' shall be not less.than 30 days nor
more than 90 days after the First date set for the first
meeting of creditors, except that if notice of no dividend
is given pursuant to Rule 203 (b), the court may fix such
time as early as the First date set for the First meeting
of creditors. The court shall give creditors at least 30
days' notice of the time so Fixed except that .only 10
days' notice is required if notice of no dividend is given
under Rule 203 (b). Such notice shall be given to all
creditors in the manner provided in Rule 203. The c6urt
may for cause, on its own initiative or on application of
any party in interest, extend the time fixed under this
paragraph.

(b) Claim and demand for judgment on nondischarge-
able debt.-If his claim has not'yet been reduced to
judgment, the creditor shall include in a complaint or
answer filed under subdivision (a) of. this rule a state- -
ment .of his claim and demand for judgment on the debt
as provided in § 17c (3) of the Act. _

(c) 'Jury trial.-Either party may demand a trial by
jury of any issue triable of right by a jury by serving oh
the other party and filing a demand therefor in writing
at any time after the tiling of a complaint under this
rule and not later than 10 days after the ser.\nlce of th
last pleading 'directed to such issue. Such demand may
be indorsed'on a pleading of the party. In his demand
the party shall specify the issues which he wishes to be so
tried. If he has demanded trial by jury for only some of
the issues so'triable of right, any other partier within 10
days after service of the demand or such lesser time as
the court may order, may serve a demand for trial by jury
of any other issues so triable of right in the proceeding.»
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The trial of an issue for which a jury trial has been de-
manded shall be placed on the jury calendar of the
district court when it is ready for trial unless (1) the
bankruptcy judge determines after hearing on notice that
the issue is not triable of right by a jury or (2) a local
rule of court provides otherwise. Issues not triable of
right by a jury may be tried by the bankruptcy judge,
and motions and applications in the proceeding other
than those necessarily incidental to and made during
the course of the jury trial may be determined by the
bankruptcy judge. The failure of a party to serve and
file a demand in accordance with this rule constitutes a
waiver by him of trial by jury, Rules 47-51 of the
Federal Rules of Civil Procedure apply to a jury trial
under this sudivision.

(d) App lvkza bility of rules in Part VII.-A proceeding
commenced by a complaint filed under this rule is gov-
erned by the rules in Part VII.

ISART V. COURTS OF BANKRUPTCY, OFFICERS AND
PERSONNEL; THEIR DUTIES

Rule 601. Courts of- bankruptcy and referees' o.6ices.
(a) Courts of bankruptcy always open.--The court of

bankruptcy shall be deemed always open for the purpose
of filing any pleading or other proper paper, of issuing
and returning mess and final process, and of making
and directing all interlocutory motions, orders, and rules.

(b) Meetings and hearings; orders in chambers.-All
meetings of creditors and hean'ngs shall be conducted in
open court and so far. as convenient in a regular court
room. All other acts or proceedings may be done or
conducted by a bankruptcy judge-'1n= chambers and at
any place either within or without the district; but no
hearing, other than one ex parte,°shal1 be conducted out-
side the district without the consent of all parties affected
thereby. :



Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 72 of 88

ADD-23

BANKRUPTCY RULES 1055

(c) Referee's ofice.-The referee's principal of'l'ice with
a` clerical assistant in attendance shall be open during
business hours on all days except Saturdays, Sundays,
and the legal holidays as listed in Rule 6 (a) of the
Federal Rules of Civil Procedure, but a local. rule or
order may provide that the referee's office shall be open
for specified hours on Saturdays or particular legal holi-
days other than those listed in Rule 77 (e) of the Federal
Rules of Civil Procedure.

Rule 502. Referees' bonds not required..
A referee shall not be required to ile a bond in order

to qualify.

Rule 508. Restrictvbns on referees.
A referee shall not engage in any transaction, directly

or indirectly, with the estate and shall not act as trustee
or receiver in any case under the Act. An active full-
time referee shall not engage in the practice of law, and
an active part-time referee shall not act as attorney for
any party in any case under the Act.

Rule 604. Books, records, and reports of referees.
(a) Records to be kept; reports to be made.-The

referee shall keep a docket for each case referred to him
and shall keep a list of claims filed against the estate
in each case in which it appears there will be a distri-
bution to unsecured creditors after payment of the costs
and expenses of administration. He shall keep such
other books and records and make such reports as may
be prescribed by the Director of the Administrative Oiiice
of the United States Courts with the approval of the
Judicial Conference of the United States. All papers
filed with the referee, all process issued and returns made
thereon, all appearances, orders, verdicts, and judgments
shall be entered chronologically in the referee's docket.
These entries shall be brief but shall show the nature
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REPORT
No. 95 -595

B.\NKRI']'TCY L.\IW REVISION

Szzrrnaxnen S. 12477.-Committed to the Committe-0 of the Whole House on the
State of the Union and ordered to he print¢>d

Mr. Fmv.~\nns of (`:1lifo1~nia. from the (`ommittvo on the .T11diL~i:u'v.
submitted lhc- following

REPORT
togvctlu-1° with

SEPARATE, SUPPI.1°I)IEX'llAT.. _\XI) Sl€l'.\R.\TE
ADDITIO \'AL \`I EWS

[Iuchuling Cost Estimate ut 'lm Ct-rxgzn--.~i(ll»:1l Ihldgvl Oiiiw]

[To nccomp: :ay IIJL $"00]

having considered the Palma, report fzrvorublv fll('l'('()1] with an

text, which a5>pears in italic type in the
The amen meet IS an amendment m the

the bill, incorporating six substantive amemlluents adopted hv the

bill. A detailed description of the six alnendments adopted dining

contained in this Report. which addresses itself lo the amendments in

The amendment permits United States trustees. with the approval of
standing tnxstees 01° public

The second amendment limits the consumer priority in § 507(5) of

The third amendment changes <eet.ion 303 (h) of the hill to delete

The Committee 011 the Jutliciar\'. to whom was 1'L'fvl'1'\'1l the bit]
(1I.R. 8200) to establish a uniform law 011 the sub.)ect. of B:1nk1'uptcJes,

amend-
lz1ent and recommend that the bill as zlmcmletl do pass. The committee
amendment strikes out all a..fter the enaactlng clause and inserts a new

1~e1)o1'!ed lull.
na are of a substitute for

<-ommittce, and numerous teelmwal. drafting, ml style changes to the

committee deliberations Is incorporated into the description of the bill

the nature of a. substitute. Briefly summarized. they are as follows •
The first amendment provlcles an alternative to the Fnited States

trustee in the appointment of private standing chapter 13 trustees.

the Attorney General, to employ private
assxstant United States trustees to serve in chapter 13 cases.

proposed title 11 to $2,400 per individtml.

the repealer of section 4(0) of the Perishable Agfricultlwal Colnmodi-
t1es Act and replace the repealer with an amendment t o section =i(e)

if the circumstan<~¢~s of the bankruptcy warrant. This elmnges current
(1)

of that Act, to allow suspension of a license in ihv event. of bankruptcy
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the debtor the rights the trustee could have pursued if the trustee
chooses not to pursue them. The debtor is given 110 greater rights
under this provision than the trustee, and thus, the debtor's avoiding
powers under proposed 11 U.S.C. 544, 545, 54=7, and 548, are subject
to proposed 11 U.S.C. 548, as are the trustee's powers. _

These subsections are cumulative. The debtor is not required to
choose which he will use to gain an exemption. Instead, he may use
more than one in any particular instance, just as the trustee's avoiding
powers are cumulative.

Subsection (i) permits recovery by the debtor of property trans-
ferred in an avoided transfer from either the initial or subsequent
transferees. It also permits preserving a transfer for the benefit of
the debtor. Under either case, the debtor may exempt the property
recovered or preserved.

Subsection (k) makes clear that the debtor's aliquot share of the
costs and expenses recovery of property that the trustee recovers and
the debtor later exempts, and any costs and expenses of avoiding a
transfer by the debtor that the debtor has not already paid.

Subsection (1) requires the debtor to file a list of property that
he claims as exempt from property of the estate. Absent an objection
to the list, the property is exempted. A dependent of the debtor may
file it and thus be protected if the debtor fails to file the list.

Subsection (m) requires the clerk of the bankruptcy court to give
notice of any exemptions claimed under subsection (1) , in order that
parties in interest may have an opportunity to object to the claim.

Subsection (n) provides the rule for a joint case: each debtor is
entitled to the Federal exemptions provided under this section or to
the State exemptions, whichever the debtor chooses.
§523. Exceptions to discharge

This section specifies which of the debtor's debts are not discharged
in a bankruptcy case, and certain procedures for eiiectuating the sec-
tion. The provision in Bankruptcy Act §17c granting the bankruptcy
courts jurisdiction to determine disehargeability is deleted as unneces-
sary, in view of the comprehensive grant of jurisdiction prescribed in
proposed 28 U.S.C. 1471 (b), which is adequate to cover the full
jurisdiction that the bankruptcy courts have today over dischargea-
bility and related issues under Bankruptcy Act §170. The Rules of
Bankruptcy Procedure will specify, as they do today, who may request
determinations of dischargeability, subject, of course, to proposed 11
U.S.C. 523 (c), and when such a request may be made. Proposed 11

procedure for a determination of dischargeability and related issues
after a case isclosed.

Subsection (a) lists eight kinds of debts excepted from discharge.

paragraph (1). In addition, taxes with respect to which the debtor

U.S.C. 350, providing for reopening of cases, provides one possible

filed after the due date and
case are excepted from discharge.

Taxes dnhat are entitled to.priority are excepted from discharge under

made a, fraudulent return or willfully attempted to evade or defeat, or
with respect to which & return (if required) was not filed or was not

after one year before the bankruptcy
If the taxing autllority's claim has
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BANKRUPTCY REFORM ACT OF 1978
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»'

AvurzshllW zxswaswar MAY 17), 1978.-Ordered to be printed

Mr.LONG, from the Committee on Finance,
submitted the following

REPORT
[To accompany s. 2266]

The Committee on Finance, to which was referred the bill (S. 2266)
to establish a uniform law on the subject of banlamglptcy, having con-
sidered the same, reports favorably thereon with amendments and
recommendsthat the bill as amended dopass.

1. SUMMARY

S. 2266, the Bankruptcy Reform Act of 1978, was reported by the
Committee oil the Judiciaryon July 14=, 1978 (S. Rept. 95-989) , and,
by prior agreement, was referred to the Committee on Finance for a
period not to exceed 30 days for consideration and recommendations

bill
covers sections 846, 505, 507, 523, proposed
new title 11 of the United States Code
bill). These provisions
ruptcy, clarifying the jurisdiction of different courts to rule on these
issues, and defining the priority and dischargeability of tax claims
against the debtor's estate.

s .
would modernize bainlmlptcy law for the first time in 40 years, in light
of major changes in debtor-creditor relations during this period.
current banhwpMy

concerning tax-related provisions of the . The referral specifically
. 728, 1146 and 1331 Of the .

(contained in sec. 101 of the
deal with determining tax liabilities in bank~

t!
e

2268 and I-LR. 8200, the Housefpassed bill on the same subject,

The
system originated in 1898, and the last major

revision of the Bankruptcy Act occurred in 1938.
The overall objectives of S. 2266 and I-:{.R. 8200' are to make bank-

ruptcyiirocedures more efficient, to balance more equitably the inter-
ests of 'fferent creditors, to give greater recognition to the 'interests of
general unsecured creditors who enjoy no priority in the distribution of
the assets of the debtor's estate, and to give the debtor a less enc um-»
bored "fresh start" after bankruptcy. '
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B. Determination of Tax Liability (sec. 505 of title 11)

a contested pro-

bankruptcy or after the bankruptcy
to ask that court to role OD. the extent of his personal

can be closed

authority
within 60 days whether it accepts the re-

ducted. the taxing authority would have to notify the trustee of any

bankruptcy court approves). If the trustee did not agree with the
results of the

<3.ation case under chapter 7 of title 11 would be to
(and

:from any further liability for these taxes.

s. 2266
Authority of bankruptcy court to rule on merits

This section follows present law (sec. 2a(2A)) of the Banlsrruptcy
Act) in authorizing the bankruptcy court to rule on the merits of tax
claims involving an unpaid tax of the debtor, provided that no court
or administrative tribunal has previously ruled, in.
ceeding, on the debtor's liability for the tax.

Under present bankruptcy law (sec. 17 of the Bazukruptcly Act)
a, creditor or a debtor W o is an 'individual can file an app cation
with the court (either before
case is closed)
liability after the case for no dischargeable taxes. The intention of
S. 2266 is to retain the substance of this rule, although the rule does
not appear in express terms in the bill (S. Rept. 95-989, pp. 153-154) .
Audit of trustee'sreturns

S. 2266 also provides a procedure for obtaining a mandatory audit
of tax returns Bled by the trustee in a liquidation or reorganization
case (sec. 505 (c) of title II). Under the procedure, before the case

, the trustee would be required to request a tax audit by
the local, Stafe or Federal fax authority of all tax retunis filed by
the trustee. The taxing would have to notify the trustee
and the bankruptcy court
turns or desires to audit the returns more fully. If an audit is con-

tax deficiency within 4: months (subject to extension of time if the

audit, the trustee could ask the bankruptcy court
to resolve the dispute. Once the trustee's tax liability for administra-
tion period taxes has thus been determined, the legs effect in a liqui-

discharfre the
trustee any predecessor of the trustee), and also the debtor,

In a reorganization case the trustee could obtain a discharge from

authority could still claim a deficiency against the debtor (or his SHC-
cessor) for additional taxes due on returns fled during the proceeding.

The prompt audit procedure world not be available with respect to
any tax liability as to which any return required tobe fled on behalf
of the estate is not filed with the proper tax authority.

personal liability through the prompt audit procedure, but the tax

by making the prompt audit mandatory
mines that a

Committee Amendments
Audit of trustee'8 returns .

The committee's amendment would modify this provision of S. 2266
only if the trustee deter-

surplus is reasonably
vidal debtor in either a liquidation case under chapter 7 or a reor-

(9)

likely to be returned to and indi-

s. Rent. 95-1108 2
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Calendar No. 1182
holsT CONGRESS

a d Session I SENATE I REPORT
No. 91-1173

f

/

AMENDING THE BANKRUPTCY ACT

SEPTEMBER 1G, 1970.-Ordered to be printed

Mr. BURDICK, from the Committee 011 the Judiciary,
submitted the following

REPORT
[To accompany S. 4247]

The Committee on the Judiciary, to which was referred the bit]
(S. 4247 ) to amend the Bankruptcy Act, sections 2, 14, 15, 17, 38, and
58, to permit the discharge of debts in a subsequent proceeding rafter
denial of discharge for specified 'reasons in an earlier proceeding, to
authorize courts of bankruptcy to determine Uhe dischargeability or
nondischargeability of provable debts, and to 'provide *additional
grounds for the revocation of discharges, having considered the same,
reports favorably thereon, without amendment, and 'recommends that
the bill do pass.

PURPOSE

The purpose of the bill is to authorize the bankruptcy courts to
determine disehangeability.

\

'STATEMENT

The committee had before it a, bill, IS. 3528, introduced by Hon.
Quentin N. Burdick on February 27, 1970 .

On August 17, 1970, Senator Burdick introduced a perfected version
of the bill, s. 4247.

In introducing the new bill, Senator Burdick 'set forth the purpose
of the bil-l and the need for it Les follows :

Mr. President, I introduce, for appropriate reference, a,
bill to amend the Bankruptcy Act.

48-010
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I

August 10, 1970.
The p

fully the
to abuse b Under present law credit

in bankruptcy has been granted and many do so in the hope

This bill is a perfected version, which has wide support, of
S. 3523 which I introduced on February 27, 1970. .

It is identical to H.R. 18871, a similar perfected version,
which was introduced in the House of Representatives on

urpose of the proposed legislation is to effectuate more
discharge in bankruptcy by rendering it less sub]ect
y harassing creditors. . is

are permitted to bring suit in State courts after a discharge

the debtor will not appear in that action, relying to his detri-
ment upon Ethe discharge. Often the .debtor in fact does not
appear because of such misplaced reliance, or an inability to
retain '-an attorney due to lack of funds, or because he.wa»s not
properly served. As a result, a default judgment is .taken
against 'an and his wages or property may 'again be sub]ected
to garnishment or levy. All this results because the discharge
is an affirmative defense which, if not pleaded, is waived.

The proposed legislation is :meant to correct this abuse. Un-
der it, »the matter of dischargeability of the type of debts
connnOnly giving rise to the problem, that is, those allegedly
incurred as a result of loans based upon false financial state-
ments, will be within the exclusive jurisdiction of the bank-
ruptcy court. The creditor asserting n-ondischargeability will
have to file a timely application in the -absence of which the
debt will be deemed discharged. The bill provides that at the
same time notice is given to creditors of the date by which
objections to discharge must be filed, creditors are also noti-
fied of the date by which applications to determine nondis-
chargeability of their debts must be filed. When timely filed,
the matter will be heard in the bankruptcy court and final
disposition made of it. The right to trial by jury as it pres-
ently exists is retained and the creditor's application does not
subject him to the jurisdiction of the bankruptcy court for
any other purpose.

'he actual OCUS of the bill is to give greater e8ect to the
discharge for those who need it most, that is, the ordinary
wage earner. It is as to this type of bankrupt that the present
abuse of the bankruptcy discharge occurs.

Section 4 of the bill is meant to accord greater protection to
creditors by expanding the causes in section 15 of the Bank~
ruptcy Act for which a discharge, once granted, can be
revoked. Additionally, section l'7b of the act will be amended
to clarify existing
during two or more bankruptcy
rupt, the earlier of which did not result in t'he bankrupt's
obtaining a discharge.

In all, the bill, without changing the policy adopted by the
Congress in determining when and as to what debts a dis-
charge may be obtained, is all inclusive in updating the
procedural aspects of the discharge to protect more fully the
interests -of both classes, bankrupts and creditors.

case law regarding the status of debts
proceedings of the same bank-
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Bankruptcy Reform Act of 1978
Senate, 95th Congress, 2nd Session, Report No. 95-989
(to accompany S. 2266), July 14 (legislative day, May l 7)`, 1978.

Document 52

I

J
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95T8 Coxsnzss
3/1 Se-sszon l SENATE I REPORT

No. 95-989

B-XKKRUPTCY REFORM ACT OF 1978

-

.7t:!.'z 12 (legislative day, MAY 17), 1978.-Ordered to be printed

`3Iij D'iC<Wci from the Committee on the Judiciary,
submitinedthefollowing .

REPORT
[To accompany S. 2266]

The Committee on the Judiciary, to which was referred the bill,
S. 29.65. to establish a uniform law on the subject of bankruptcies, hav-
ing considered the same, reports favorably thereon and recommends
that the bill in the nature of a substitute do pass. The committee
amendment strikes out all after the enacting clause and inserts a new
text, which appears in italic type in the reported bill.

Pcmross or THE BILL

The purpose of the bill is to modernize the bankruptcy law by coclify-
ing a new title 11 that will embody the substantive law of bankruptcy.
and to make extensive amendments to title 28, Judiciary and Judicial
Procedure, that will encompass the structure of the revised bank-
ruptcv courts. ,

¢PURrOSE be Tm: AMENDMENT

_The amendment in the nature of a substitute reflects, testimony re~
waved by the committee and the changes that resulted. The purpose of
the revised bill remains to modernize the bankruptcy law.

INTRODUCTION

In 1970. Congress created the Commission iaNthe Bankruptcy Laws
of the United States to study
IZyVS.
Final report with Congress on July 30, 1973. Its report was in two parts.
Part I contained the Comnlission's findings and recommendations.

_ and recommend changes in bankruptcy
The Cl>mmi§ion became operational in June 1971, .and filed its
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77

debtor wishes to preserve his right to pursue any action uniter this

designed to give the debtor the rights the trustee could have,

};revision than the trustee, and thus, the

more than one in any particular instance, just as the trust>ee's avoiding

claims as exempt from property of the estate.

`U.S.C. 59.3 (c), and when such & request; maylme made. Proposed 11
U.S.C. pltovides.one possible

issues

Subsection (a)

These include claims against. the debtor-which receive riority 111 the
an (C) and (6).

for was involuntary and the debtor did not conceal the property. If the

provision, then he must intervene in any action brought by the trustee
based 011 the same cause of action. It is not intended that the debtor be
given an additional opportunity to avoid a transfer or diet the trans-
feree should have to defend the same action twice. Rather, the section is
rimarily .

Fu has not, pursued. The debtor is given no greater rights under this
debtor's avoiding powers

under proposed sections 544, 545, 547, and 548, are subject to proposed
526.as are the trustee's powers.

These subsections are cumulative. The debtor is not required to
choose which lie will use to gain an exemption. Instead, he may use

powers are cumulative.
Subsection (h) permits recovery by the debtor of property trans-

ferled by an avoided transfer from either the initial or subsequent
transferees. It also permits preserving a transfer for the benefit of
the debtor. In either event, the debtor may exempt the property
recovered OI' preserved. .

Subsection (i) makes clear that the_debtor may exemptproperty
under the a'voidmg subsections (f) and (ii) only to the extent he has
exempted less property than allowed under subsection (b) .
. Subsection (j) makes clear that the liability of the debtor's exempt
property is limited to the debtor's aliquot share of the costs and ex~
senses recovery of property that the trustee recovers and the debtor
aler exempts, and any costs and expenses of avoiding a transfer by

the debtor that the debtor has not already paid.
Subsection (k) requires the debtor to file a list of property that he

Absent an objection
to the list, the property is exempted. A dependent of the debtor may
file it and thus be protected if the debtor fails to tile the list.

Subsection (l) provides the rule for a joint case.
Section523. Easceptions to discfzarge

This section specifies which of the deBtor's debts are not discharged
in 8. bankruptcy case, and certain procedures for effectuating the sec-
tion. The provision 'm Bankruptcy Act §17c granting the bankruptcy
courts jurisdiction to determine dischargeabihty is deleted as unneces-
sary, 111 view of the comprehensive grant of jurisdiction prescribed in
proposed 28 U.S.C. 1334(b) , which is adequate to cover the full juris-
diction that the bankruptcy courts have today over dischargeability
and related issues under Bankruptcy Actl§ 17c. The' Rules of Bank-
ruptcy Procedure will specify, as they do today, who may request
determinations of dischargeability, subject, of course, to proposed. 11

350, providing for reopening o_f eases,
procedure for a determination of dischargeability and related
after a case is closed.

lists nine kinds of debts excepted from discharge.
Taxes that are excepted from discharge are set forth in paragraph (1) .

second, third and sixth categories (§507(a) (3) (B)



Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 85 of 88

I IADD-36

\ 'Ini 1.,lj.,

CQLLIER7-.- 1 n A *"}»
""'e

ON

BANKRUPTCY
" 4 \ A .4 so'.g.._.\ , .~.

FOURTEENTH EDITION

JAMES WM. MOORE
EDITOR-IN-C8MX'

O LAWRENCE p. KING
EDITOR-1N-C8IEF--8EVISIONS

VOLUME 1A
original test by

James Wm. Moore .
SterlingProfessor of Law, Yale University

Johll E, Mulder
Robert Stephen Oglebay

Memberof the Indianapolis Ear

REVISION EDITORS
HON. ASA S. HERZOG

Bankruptcy Judge,ret., Southern District of New York

LAWRENCE p. KING
Professor of Law, New York University

SHELDON LOWE
Member of Me New York Ban'

STEFAN A. RIESENFELD
Professor of Law, Uwtversity of Californ/ia

SAUL SEIDMAN
Bankruptcy Judge,District of Comtectut

ROBERT J. D'AGOSTINO
AssistantProfessor,Delaware Law School

LEE SILVERSTEIN
1978

(First Edition originally published 1898 ;
Fourteenth Edition originally published 1943)

I

!. 45th STREET, NEW YORK, 10017
l *



Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 86 of 88

ADD-37

I

Q

CopnIencc, 1898, 1899
BY WILLIAM MILLER COLLIER

COPYRIGHT, 1900, 1903
By MATTHEW BENDER

CopvaIcxr, 1905, 1907, 1909, 1910, 1912, 1914
By MATTHEW BENDER & COMPANY

COPYRIGHT © 1917, 1921, 1923, 1924, 1940, 1948, 1949, 1954, 1956, 1960
1961, 1962, 1964, 1986, 1967, 1968, 1969, 1970, 1971,1972, 1973,

1974, 1975,1976, 1978

BY MAT T HEW BENDER & COMPANY
INCORPORATED

All Rights Reserved
Printed 'm United States of Amenlca

Library of Congress Catalog Card Number: 40-4207

_'L_
I I - - _

(Rel. No. 35-4/78) (Collier)



Case: 25-103, 07/15/2025, DktEntry: 34.1, Page 87 of 88

ADD-38

1628 DEBT8 NOT AFFECTED BY A DISCHARGE §17

debtor a wholly fresh start.'

i ? -
of giving the

intended

!

.. 1 man'esr""'and penalties w111 also be c msc arge If the

, post-petition interest
tax debt is within one

u n : _ _ pcase may be applied to post-petition interest and pena tles ma mg

II
[10]-Proper Forum To Determine Dischargeability of Tax Claim.

§ 17c(1).
In 1970, § 17c was added to the Act which, together with §§ 2a(12) ,

14, and 38, all as amended, give to the bankruptcy court jurisdiction
to determine the dischargeability of particular debts;'5'* 17c and
Bankruptcy Rule 409 contain many provisions relative to such grant
of jurisdiction. In erect, the determination of whether debts are dis-
chargeable under § 17a falls within the exclusive jurisdiction of the
bankruptcy court with respect to certain types of debts, and only as a
matter of concurrent jurisdiction with respect to other types of debts.

§

Section l7c(l) provides :
an application with the court for the determination of the discharge-
ability of any debt." 4sb By virtue of the permissive grant to file the
application, and by comparison with § 17c(2), it is clear that the bank-
ruptcy court only has junlsdiction concurrent with the appropriate
local court, unless the debt falls within the coverage of § 1'7c(2).
That paragraph of subdivision c provides that applications to deter-
mine the dischargeability of debts, claimed no dischargeable because
of clauses (2), (4), and (8) of § l7a, must be filed in the bankruptcy
court within the time specified, and, if they are not, they are deemed to

"The bankrupt 01' any creditor may file

See 11 17.14 Ana subheads [1]-[7],
supra

458 Pub. L. No. 91-467, 91st Cong.,
2d Seas. (1970). See discussion of
added § 17c, 1117.28AI infra.

44 For eases applying the Bnnidng
rule, see In re WNON, Inc., 246 F.
Supp. 30 (s.D.n.y. 1965) (sax peun11:1e»
remain a personal liability); In re Ox-
ford Inv. Oo. 246 F. Bopp. 651 (8.D.
Cal. 1965), citing Treatise.

45 Boring distinguished 'm In re
Vaughan (E.D. Ky. 1968), 292 F. Supp.
731, a Chapter XI proceeding, where I
prepetition taxes wars fully paid,
whereas 'm Bfuning, the interest wal
on unpaid taxes.

'A bankrupt
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<11 17.15 ACTS SPECIFIED IN § l'7a(2) 1628.1

be discharged. Thus, debts falling within other clauses of § la may
have the issue of dischargeability tried in courts other than of bank-
ruptcy unless an application (complaint) is Bled by either the creditor
or bankrupt in the bankruptcy court.

The tax claim rendered nondischargeable by § l7a(l), if at all, is,
therefore, one of the types for which the bankruptcy court has COD-
current and not exclusive jurisdiction. The question may then be
raised as to when the complaint to determine the dis chargeability of
the tax debt may be filed in the bankruptcy court. Clearly, under
Bankruptcy Rule 409(a) (1), the bankrupt may file the complaint
therein before any action has been commenced in any other forum.
Once the complaint is filed, another court may not oust the bankruptcy
court of its jurisdiction. And, if the action has already been instituted
in another court, it will still be possible for the bankrupt to file his
complaint in the bankruptcy court which could, by virtue of § l7c(4) ,
oust the original court of its power to try the action. Section l7c(4)
provides :

"The provisions of this subdivision c shall apply whether or not an action
on a debt is then pending in another court and any party may be enjoined
from instituting or continuing such action prior to or during the pendency
of B proceeding to determine its dischargeability under this subdivision c."

It ma-y well be that the bankrupt cannot delay too long filing his
complaint in the bankruptcy court once an action has been com-
menced in another forum. It would seem that the bankruptcy court
could refuse to enjoin continuation of the state or federal court action
on the ground of laches as applied to the bankrupt's delay. There
should be some reasonable period, including time and progress of the
original action as part of the determining factors, during which the
bankrupt (or creditor) may file the complaint, and beyond which the
bankruptcy court may refuse to entertain it.

-
\

q] 17.15. Liabilities for Certain Acts Specified in § 17a(2).
Section l7a(2) excepts from a discharge provable debts which
" (2) are liabilities for obtaining money or property by f also pretenses

or false representations, or for obtaining money or property on credit or
obtaining an extension or renewal of credit in reliance upon a materially false
statement in writing respecting his financial condition made or published or
caused to be made or published in any manner whatsoever with intent to
deceive, or for willful and malicious conversion of the property of an-
other." 45c

46c As amended in 1970, Pub. L.
No. 91-467. To indicate the changes
made by the 1970 amendment, § l7a(2)
is set forth with the deleted matter 'm
brackets and the added matter in ital-
ICS .

"(2) are liabilities for Obtaining
money or property by f also pretenses
or false representations, or for ob-
taining money or property on credit
or obtaining an extension or renewal
of credit 'm reliance upon a maters

(Rel. No. 17-1073) (Collier)
¢_é'

r


