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I. -URSIDICTIONAL STATE0ENT

The Appellant timely filed its Notice of appeal on -anuary 2, 2024 pursuant to 

Fed.R.Bankr. P.8002. Neither party elected to refer the matter to The United States 

District Court. Therefore the United States Bankruptcy Appellate panel of the Ninth 

Circuit (Tuote BAP�) has Murisdiction under 28 USC �158 (a) (1), (b) (1), and (c) (1). 

II.STATE0ENT OF ISSUES 

1. Did the Bankruptcy Court err in confirminJ Debtors Chapter 13 Plan pursuant to 11 

USC �1322(c)(l) after a Mudicial foreclosure sale"

2. Did the Bankruptcy Court err in confirminJ Debtors Chapter 13 Plan after the

deadline set forth in 11 USC � 108 (b) had e[pired"

Ill. STATE0ENT OF THE CASE 

A. Pre-filinJ Factual BackJround

Erin Sharp is the sinJle mother of three children. She is the oZner of the real 

property located at 391 E. Rainier DriYe, Allyn, WashinJton. (App. 107) 

In October of 2021, debtor receiYed a Court Summons to pay her past due HOA dues. This 

summons stated that if she failed to take care of her past due debt to Lakeland VillaJe they Zould 

take action to foreclose on her property. (App. 107). 

Shortly before the complaint Zas filed, Erin Zas the Yictim of a domestic Yiolent assault on 

herself and her dauJhter. This Zas a Yery traumatic eYent, and She did not remember a lot from 

that period of time. At the time she receiYed the summons reJardinJ her HOA dues, she had also 

receiYed a summons on the domestic Yiolence case and became consumed Zith that case. She Zas 

distrauJht oYer the traumatic eYents and from tryinJ to naYiJate the Mudicial system. With all of 

-1-
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UIBU HPJOH PO TIF GBJMFE UP SFDBMM UIBU TIF IBE BMTP SFDFJWFE B TVNNPOT PO IFS )0" EVFT� 	"QQ� 

107�10�
�

SubseTuent to the entry of the MudJement debtor became unemployed and fell behind

on her mortJaJe. After she found neZ employment she souJht Zays to reinstate her 

mortJaJe. She applied for a loan modification throuJh her lender and Tualified for a 

partial modification loan throuJh the Department of HousinJ and Urban DeYelopment. It 

does not appear that either 0idland or HUD performed a title search. Presumably, had 

either done so, the foreclosure sale Zould haYe been addressed. HUD subseTuently 

recorded a deed of trust on NoYember 28, 2022.(see attached E[hibit A). Erin 

recommenced mortJaJe payments in December, 2022 and remains current. (App. 108). 

Erin only became aZare of the foreclosure sale on -une 8, 2023. She spent most of 

the month of -une tryinJ to find out Zhat had happened and Zhat she needed to do. 

When it became clear that the sale had occurred she filed a notice of intent to redeem. 

This case folloZed. (App. 108). 

B. Post FilinJ EYents

Erin Sharp filed for relief under Chapter 13 of the bankruptcy code on -uly 10, 2023.

In connection there Zith she filed her schedules of assets and liabilities, Zhich included 

her homestead property located at 391 E. Rainier DriYe, Allyn, WashinJton. (App. 109). 

She Yalued her home at �521,200. The home is subMect to a first mortJaJe Zith 0idland 

0ortJaJe in the appro[imate amount of �221,700 and a Munior mortJaJe in faYor o f  the 

US Department of HousinJ and Urban DeYelopment in the amount of �38,000. Pursuant 

to Schedule C of the petition, she claimed the WashinJton homestead e[emption under 

RCW 6.13.010, et seT. (App. 51). She also filed a Plan Zhich proYided for a payment to 

the homeoZners association. (App. 90). On -uly 10, 2023, the Clerk filed Official Form 

-2-
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3091-Notice of Chapter 13 Bankruptcy Case. (App. 210-211). The notice scheduled 

the 341 hearinJ for AuJust 10, 2023 and hearinJ on confirmation for September 6, 2023. 

(App. 211). 

VitruYian obMected to the initial plan on September 15, 2023 and separately filed a 

motion for relief from stay on October 3, 2023. (App. 99-106). In response, 0s. Sharp 

asserted that she retained titled interest in the property, Zhich made that property an asset 

of the bankruptcy estate. (App. 108-110). She also subseTuently filed an amended plan 

Zhich proposed to pay the VitruYian Zithin 30 days of confirmation. (App. 118-122). 

The court heard both the motion for relief from stay and debtor's motion to 

confirm the amended plan on NoYember 8, 2023. -udJe Lynch, after listeninJ to 

arJument from both counsel for Erin Sharp and VitruYian, made seYeral obserYations. 

He noted: 

I'm assuminJ VitruYian is pretty sharp at Zhat it does. It's bid on a Yery small -- an 
�8,000 homeoZners association liability and is probably cuttinJ a fat hoJ on this 
property. When you start talkinJ about socially beneficial behaYior, I Jet a little bit 
-- I react poorly to that arJument. (App. 27-28) 

The Court then addressed the arJument and stated: 

If you read the BAP decision -- I don't knoZ if you looked at that, 0r. 0uchinsky--
it does suJJest that eYen thouJh you can't cure and maintain, that there miJht be a 
solution out there. And I don't mean to say that that -- that the Fairbanks case, 
Zhich is obYiously a non-Mudicial foreclosure -- that that -- you could make an 
arJument that it's not apposite to your client's situation. 

-udJe Lynch denied confirmation of the amended plan and directed Debtor to file a 

feasible plan Zithin 14 days, Zhich Plan Zas filed shortly thereafter (App. 164-170). He 

also continued the 0otion for Relief from Stay. 

-udJe Lynch considered the 0otion to Amend the Plan and the continued 0otion 

-3-
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for Relief from stay on December 14, 2023. He considered further arJument. -udJe 

Lynch then analy]ed the case in liJht of this Courts decision in Fairbanks. In a Yery 

lenJthy oral opinion, -udJe Lynch stated: 

At the time the bankruptcy Zas filed, the redemption period under the Mudicial 
foreclosure of the HOA lien had not e[pired. The debtor retained, not only leJal 
title, but the riJhts in the property and the riJht to redeem the property. While the 
debtor may be prohibited from a cure and maintain proYision after a foreclosure 
sale, she may not be prohibited from other options, 15 includinJ, under Fairbanks, 
payinJ off a bidder at the foreclosure sale. 

While the 5LFKter decision is a Zell-reasoned decision about California laZ in the 
bankruptcy conte[t, it is not the last Zord about WashinJton laZ. The debtor, 
haYinJ filed a Chapter 13 after the foreclosure sale but before the e[piration o f  a 
redemption period, has certain riJhts under Chapter 13 to propose a plan to pay that 
amount. 

The Court does find particularly troublinJ the VitruYian arJument that the 
proposed plan is ineTuitable to it. The debtor is not only payinJ its full inYestment 
in the property -- �its� meaninJ VitruYian's full inYestment in the property� that is, 
the amount bid at the sale and the utility paymentsZhich it adYanced after it 
became holder of the redemption riJhts and interest on the amount bid at the sale 
and a siJnificant amount on top of that, Zhich Zould not only coYer the attorney's 
fees incurred in this case, eYen thouJh it's not clear at all that VitruYian Zould be 
entitled to recoYerinJ attorney's fees, and eYen thouJh it turns out VitruYian is not 
JoinJ to be the successful party in these proceedinJs. The proposal is to pay 
60,000, Zhich e[ceeds the amount bid, the interest, the utilities, and the attorney's 
fees. And the debtor is proposinJ to pay VitruYian -- pay to VitruYian, oYer and 
aboYe the 60,000, the residual funds remaininJ on hand Zith the 0ason County 
Superior Court, Zhich I'm led to belieYe Zill be at least 15,000. 

The Court concludes that this is not a cure and maintain plan. The Fairbanks 
Court recoJni]ed that a plan can address a claim in other Zays. The plan proposes 
to pay the full amount oZed to VitruYian and additional funds as part of a 
redemption from the Mudicial foreclosure . . . .  

With respect to the motion for relief from stay, that motion is denied at this time. 
There is insufficient eYidence that there's no eTuity in the property. In fact, there is a 
stronJ suJJestion that there is eTuity in the property. The debtor has made an 
adeTuate case to shoZ that the property, Zhich is her home, is necessary for her 
effectiYe reorJani]ation. And it has shoZn that VitruYian, as the holder of  the 
redemption riJhts, Zill either obtain the property for the price it paid at the sale or 

-4-

Case: 24-1002,  Document: 12-1,  Filed: 03/22/2024       Page 11 of 36
(11 of 36)



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Zill receiYe the full amount of its bid and all of the other amounts oZinJ, plus an 
additional close to �30,000, maybe eYen �35,000. I haYen't done the precise math, 
but a siJnificant amount oYer and aboYe Zhat it bid coYerinJ accruinJ interest, 
reimbursement of utilities bills adYanced, and additional amounts, all of Zhich, in 
the Court's mind, constitutes adeTuate protection of VitruYian's interest. (App. 198-
201 ). 

On December 20, 2023, -udJe Lynch issued his formal order denyinJ VitruYian's 

0otion for Relief from Stay. (App. 164-165). The court further denied confirmation of 

the pendinJ Plan and directed Erin to file a neZ Plan that alloZed VitruYian to seek an 

Order for Relief from Stay if the lump sum Zas not paid pursuant to the Plan. The 

amended plan Zas duly filed on December 20, 2023 (App. 205-209) and -udJe Lynch 

confirmed the Plan on December 28, 2023 (App. 217-218). 

The parties stipulated in a Moint motion to supplement this record that Debtors father 

timely tendered �60,000 to VitruYian, Zhich sums are held in the conclusion of this 

appeal. In addition, debtors counsel timely moYed for an order directinJ 0ason County 

Superior Court to release the surplus funds to debtor's counsel to be held in trust for 

VitruYian upon the completion of this appeal.(App. 219-220). On -anuary 29, 2023 

-udJe 0onte D Cobb, Superior Court -udJe for 0ason County issued issued an order 

directinJ the clerk to release the funds held in the reJistry of the court to debtor's counsel 

to be held in trust for and further ordered that the underlyinJ� . . .  MudJment be satisfied in 

full and that the defendant has redeemed the real property located at 391 E. Rainier Dr., 

Allyn, 0ason County, WashinJton . . . .  �(App. 219, E[h. A) 

IV .STANDARD OF REVIEW 

This Court preYiously set for the standard of reYieZ applicable to the present case. 

-5-
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This Court stated: 
�The decision to Jrant or deny relief from the automatic stay is committed to the 
sound discretion of the bankruptcy court, and Ze reYieZ such decision under the 
abuse of discretion standard.� %eneGor &orp� Y� &oneMo (nterV�� ,nF� �,n re &oneMo 
(nterV�� ,nF��� 96 F.3d 346, 351 (9th Cir. 1996). 
To determine Zhether the court abused its discretion, Ze folloZ a tZo-step process. 
�First, Ze determine de noYo Zhether the bankruptcy court identified the correct 
leJal rule to apply to the reliefreTuested.� ,n re 0,/A� ,nF�� 423 B.R. at 542. �If it 
did, Ze ne[t determine Zhether the bankruptcy court's application of the correct 
leJal standard to the eYidence presented Zas (1) illoJical, (2) implausible, or (3) 
Zithout support in inferences that may be draZn from the facts in the record.� ,G� 
(TuotinJ 8nLteG 6tDteV Y� +LnNVon� 585 F.3d 1247, 1262 (9th Cir. 2009) (en bane)) 
(internal Tuotation marks omitted). �If any of these three apply, only then are Ze 
able to haYe a 'definite and firm conYiction' that the district court reached a 
conclusion that Zas a 'mistake' or Zas not amonJ its 'permissible' options and thus 
conclude that the court abused its discretion by makinJ a clearly erroneous findinJ of 
fact.� +LnNVon� 585 F.3d at 1262. 

In re Fairbanks, No. 3:20-B.-42304-BDL, 2021 WL 3578937, at 
2 (B.A.P. 9th Cir. 
AuJ. 12, 2021) 

In applyinJ the aboYe principles or the case at hand, this Court must affirm -udJe 

Lynch's order confirminJ the Chapter 13 plan unless it finds that the confirmation 

order Zas not Zarranted under the facts and laZ and therefore an abuse of discretion. 

V.ARGU0ENT 

A A CHAPTER 13 PLAN0A<CUREADEFAULTONPROPERT<THAT 
HAS BEEN FORECLOSED, NOTWITHSTANDING 11 USC �1322 (C) 

Appellant raises, but does not directly address the application of 11 USC � 1322 (c). 

The te[t of that section reads as folloZs: 
(c) NotZithstandinJ subsection (b)(2) and applicable nonbankruptcy laZ--
(1) a default Zith respect to, or that JaYe rise to, a lien on the debtor's principal
residence may be cured under paraJraph (3) or ( 5) of subsection (b) until such
residence is sold at a foreclosure sale that is conducted in accordance Zith
applicable nonbankruptcy laZ� and
(2) in a case in Zhich the last payment on the oriJinal payment schedule for a
claim secured only by a security interest in real property that is the debtor's
principal residence is due before the date on Zhich the final payment under the
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plan is due, the plan may proYide for the payment of the claim as modified 
pursuant to section 1325(a)(5) of  this title. 
11 USC �1322 (c). 

The lanJuaJe of the section is not unambiJuous. First, by usinJ the term �until� 

rather than �unless�, it suJJests that the debtor may propose a cure and maintain plan 

until such time as the foreclosure sale is completed, Zhich anticipates some future 

eYent. Second, a foreclosure sale is not defined. 

In In re PelleJrino, 284 B.R. 326 (Bankr. D. Conn. 2002) the Court addressed the 

interpretation of this section. It stated: 

Because Section 1322(c)(l) permits the curinJ of a mortJaJe default only until a 
property �is sold at a foreclosure sale�, an initial analytical hurdle is encountered in 
attemptinJ to interpret Section 1322(c)(l)'s foreclosure �sale� concepts in the 
conte[t of a Connecticut VtrLFt foreclosure. AlthouJh at least one court has concluded 
that riJhts under 1322( c )(1) are simply unaYailable to a debtor underJoinJ a non-sale 
foreclosure, ,n re 6tepKenV� 221 B.R. 290 (Bankr.D.0e.1998), that YieZ does not 
comport Zith the broad statement of ConJressional purpose accom anyinJ the 
enactment of 1322(c)(l), and frustrates uniformity by ine[plicably 
331 
discriminatinJ aJainst debtors underJoinJ non-sale foreclosure. The more 
appropriate approach is to attempt to translate into a strict foreclosure conte[t the 
point of finality represented by Section 1322(c)(l)'s �sale� terminoloJy. This is the 
approach employed i n , -,n re DonDKXe� 231 B.R. 865, 869-70 (Bankr.D.Vt.1998), 
Zherein that court concluded that Section 1322(c)(l) permitted default cure until a 
mortJaJee completed the �final action necessary to foreclose�, Zhich it concluded 
under Vermont VtrLFt foreclosure laZ Zas the recordation of a certified copy of  the 
foreclosure MudJment folloZinJ the e[piration of the time for redemption. 6ee pill12 
V.S.A. �� 4529, ,-4530. %Xt F f  &Dnney� 284 F.3d at 369 n. 11.. . .  
(T)his Court looks to the essential concept embodied by Section 1322(c)(l )'s �sale� 
terminoloJy, namely the YHsWinJ R I  WiWOH� Thus this Court must identify that point in 
the foreclosure process Zhen title becomes Yested in the mortJaJee. Under the facts 
of this case the Court concludes that Section 1322(c)(l) permits the Debtor to cure 
his payment default under the 0ortJaJe XQWLl WKH IRUHFlRVXUH SURFHVV YHVWV XniIiHG 
OHJaO anG HTXiWabOH WiWOH to the Residence in NationZide. 

AccordinJly, for purposes of Section 1322(c)(l), a Connecticut property interest is 
�sold� in a strict foreclosure only after Dll the laZ days haYe passed. ConseTuently, 
Zhere, as here, a mortJaJee has not acTuired unified, or absolute, title due to the fact 
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that the laZ days of all Munior encumbrancers haYe not passed, Section 1322( c )(1) 
affords the debtor-mortJaJor an indefinite period oftime ͳ͹�to confirm a Chapter 13 
plan Zhich cures a mortJaJe default. 
In re PelleJrino, 284 B.R. 326, 330-332 (Bankr. D. Conn. 2002)(emphasis added) 

In In re Beeman, 235 B.R. 519 (Bankr. D.N.H. 1999) the Court also addressed the 

conflict: 

Section 1322(c) beJins Zith �>n@otZithstandinJ subsection (b)(2) and applicable 
nonbankruptcy laZ .... � Thus, ConJress unambiJuously intended to preempt state 
redemption laZ by fi[inJ the time Zhen a Chapter 13 debtor's riJhts to cure and 
reinstate are terminated as Zhen property �is sold at a foreclosure sale,� reJardless of 
Zhether state laZ terminates redemption riJhts at an earlier time. Of course, this 
beJs the Tuestion of Zhen property is �sold at a foreclosure sale.� 

Section 1322(c)(l) proYides that a Chapter 13 debtor's cure and reinstatement riJhts 
end Zhen the subMect property �is sold at a foreclosure sale that is conducted in 
accordance Zith applicable nonbankruptcy laZ.� The Court finds that this lanJuaJe 
is not ambiJuous and yields a plain meaninJ. By statinJ that a debtor's riJhts are cut 
off Zhen a residence is VolG at a foreclosure sale, the lanJuaJe enYisions the 
completion of somethinJ� namely, the completion of a �sale� of property throuJh 
foreclosure. The Zord �sale� is Jenerally defined as the transferrinJ of oZnership 
and title reJardinJ property to a buyer. 6ee %lDFN
V /DZ DLFtLonDry 1200 (5th 
ed.1979) (defininJ �sale� as �by Zhich >the seller@, in consideration of the payment 
or promise of payment of a certain price in money, transfers to >the buyer@ the title 
and the possession of property�)� 0errLDP :ebVter
V &olleJLDte DLFtLonDry l 031 
(10th ed.1997) (defininJ �sale� as �the transfer of oZnership and title to property 
from one person to another for a price�). TKXV� WKH VWDWXWRU\ lDQJXDJH HQYLVLRQV D 
GHEWRU
V ULJKWV EHLQJ WHUPLQDWHG XSRQ WKH FRPSlHWHG WUDQVIHU RI WLWlH DQG 
RZQHUVKLS WR D EX\HU WKURXJK D IRUHFlRVXUH VDlH� Title and oZnership Jenerally 
pass throuJh foreclosure upon the completion of a proFeVV� and not upon the 
occurrence of a sinJle eYent such as a foreclosure auction . . . .  By decidinJ to hinJe a 
debtor's cure and reinstatement riJhts on property beinJ sold at a foreclosure sale, 
rather than the occurrence of a foreclosure auction, ConJress has enYisioned the cut-
off time as occurrinJ at the end of a process rather than at the end of  one eYent 
Zithin that process. The issue then becomes Zhat laZ JoYerns the Tuestion of Zhen 
such a process is complete. 

ConJress did not define the term �foreclosure sale� under the Bankruptcy Code. 
AccordinJly, Zhen a foreclosure sale is complete turns on state laZ. This conclusion 
folloZs from the fact that� 1322(c)(l) modifies �sold at a foreclosure sale� Zith 
�that is conducted in accordance Zith applicable nonbankruptcy laZ.� This lanJuaJe 
indicates that ConJress intended state laZ to be determinatiYe of Zhen a foreclosure 
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sale is complete. 6ee 0&� 6FKLnFNY� 6tepKenV �,n re 6tepKenV�� 221 B.R. 290,294 
(Bankr.D.0e.1998) (�With this phrase ConJress has, in effect, directed that I look to 
the state laZ for the meaninJ of 'foreclosure sale.' �). TKXV� CRQJUHVV KDV 
HIIHFWLYHl\ SUHHPSWHG VWDWH UHGHPSWLRQ lDZ LQ WKH FRQWH[W RI GHWHUPLQLQJ ZKLFK 
SRLQW LQ WLPH D CKDSWHU 1� GHEWRU
V ULJKWV WR FXUH DQG UHLQVWDWH DUH WHUPLQDWHG� 
EXW KDV GLUHFWHG WKDW VWDWH IRUHFlRVXUH lDZ EH XVHG LQ GHWHUPLQLQJ WKDW SRLQW LQ 
WLPH� 6ee LG� 
. . .  (T)he Court notes that consideration of the leJislatiYe history does not Zeaken its 
conclusion. 0ost courts haYe found the leJislatiYe history of� 1322(c)(l) to be 
eTuiYocal at best. 6ee� e�J�� 00cCarn, 218 B.R. at 161  tatinJ that different 
portions of the leJislatiYe history appear contradictory)� ��7oPlLn� 228 B.R. at 919 
(same)� 6tepKenV� 221 B.R. at 294 (same). The House Committee Report proYides 
the folloZinJ: 
This section of  the bill safeJuards a debtor's riJht in a chapter 13 case by alloZinJ 
the debtor to cure home mortJaJe default at least throuJh FoPpletLon of a 
foreclosure sale under applicable nonbankruptcy laZ. HoZeYer, if the State proYides 
the debtor more e[tensiYe �cure� riJhts (throuJh, for e[ample, some later 
redemption period), the debtor Zould continue to enMoy such riJhts in bankruptcy. 
140 ConJ.Rec. Hl0,769 (daily ed. Oct. 4, 1994) (emphasis added). This lanJuaJe 
suJJests that a debtor's cure and reinstatement riJhts Zill be cut off only upon 
completion of all steps necessary to effectuate a foreclosure sale. HoZeYer, Senator 
Grassley proYided the folloZinJ floor remarks: �Section 301 Zill preempt 
conflictinJ State laZs, and permit homeoZners to present a plan to pay off their 
mortJaJe debt until the foreclosure sale actually occurs.� 140 ConJ.Rec. Sl4,462 
( daily ed. Oct. 6, 1994 ). Some courts interpret this lanJuaJe as implyinJ that a 
debtor's cure and reinstatement riJhts terminate upon the occurrence of a foreclosure 
auction. 6ee� e�J�� ���7oPlLn� 228 B.R. at 919. The leJislatiYe history is arJuably in 
conflict Zith respect to e[actly Zhen a debtor's cure and reinstatement riJhts are 
terminated. Thus, there is no indication of a uniform conJressional intent that 
contradicts this Court's conclusions. 6ee %eeFK ALrFrDft &orp� Y� 5DLney� 488 U.S. 
153, 165, 109 S.Ct. 439, 102 L.Ed.2d 445 (1988) (statinJ that Zhen leJislatiYe 
history is found to be conflictinJ it �affords no definitiYe Juide to the conJressional 
understandinJ�). 

In re Beeman, 235 B.R. 519, 524-26 (Bankr. D.N.H. 1999) 

With this conte[t in mind, this Court must look to state laZ to determine hoZ to 

apply the proYisions of  11 USC �1322 (c)(l). 

1. REAL PROPERT< RIGHTS IN FORECLOSURE ARE DETER0INED B< 
26 STATE LAW. 
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The Bankruptcy Code creates a delicate balance betZeen state and federal laZ. State 

laZ JoYerns the laZs reJardinJ oZnership and transfers of property. Federal laZ, as set 

out in the Bankruptcy Code, JoYerns the administration of those assets Zithin the 

bankruptcy estate. 

In bankruptcy, the estate's �(p@roperty interests are created and defined by state laZ.� 
%Xtner Y� 8nLteG 6tDteV� 440 U.S. 48, 55, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979). 
The Bankruptcy Code �neither creates nor enhances� the property interests brouJht 
into the bankruptcy estate, and the trustee takes the real property subMect to those 
state laZ limitations. 6ee 2reJon Y� %rDNer �,n re %rDNer�� 125 B.R. 798, 799 (9th 
Cir. BAP 1991) 

In re Eternal Hills 0em'l Gardens 	 Funeral Home, Inc., 631 B.R. 756, 761 (Banlcr. D. 
Or. 2021) 

In WashinJton, title to real property is transferred by deed. This rule applies to both 

Yoluntary and inYoluntary transfers. The purchaser may haYe a beneficial interest in 

property prior to the issuance of the deed by contract or Yarious Mudicial or non-Mudicial 

orders, but title remains in the oZner until a deed is actually recorded. 

RCW 65.08.070 >cf. Rem.ReY.Stat. � 10596-2@ proYides, in part:'A conYeyance of 
real property 
 
 
 may be recorded in the office of the auditor of the county Zhere 
the property is situated. Such a conYeyance not so recorded is Yoid as aJainst any 
subseTuent purchaser 
 
 
 in Jood faith and for a Yaluable consideration from the 
same Yendor, his heirs, or deYisees, of the same real property or any portion thereof 
Zhose conYeyance is first duly recorded. 
 
 
' ... 
%LleV�&olePDn /XPber &o� Y� /eVDPL]� 302 P.2d 198, 49 Wn.2d 436 (Wash. 1956) 

RCW 65.08.070 proYides that conYeyances ofreal property may be recorded and 
that � > a @n instrument is deemed recorded the minute it is filed for record. 11 The 
purpose of the statute is to make a deed recorded first superior to any unrecorded 
conYeyance of the property unless there is actual knoZledJe of an unrecorded 
transfer, Tacoma Hotel, Inc. Y. 0orrison 	 Co., Inc., 193 Wash. 134, 74 P.2d 1003 
(1938)� a subseTuent purchaser, Zithout notice of the e[istinJ eTuities, is not 
reTuired to search outside the record to inTuire about them. Diimmel Y. 0orse, 36 
Wash.2d 344,347,218 P.2d 334 (1950). 
Altabet Y. 0onroe 0ethodist Church, 777 P.2d 544, 54 Wn.App. 695 (Wash. App. 
1989) 
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This Court addressed the issue in In re Fairbanks, No. 3:20-B.-42304-BDL, 

2021 WL 3578937, at 
3 (B.A.P. 9th Cir. AuJ. 12, 2021). 

The first sentence of this statute proYides that title to real property sold at the 
foreclosure trustee's sale passes to the purchaser Zhen the foreclosure trustee 
deliYers the deed. This is consistent Zith another WashinJton statute, RCW 
64.04.0 I 0, Zhich proYides that a deed is Jenerally necessary to pass title to real 
estate. Thus, the transfer to the purchaser is not completed, and the oZner retains at 
least some riJhts in the property, until the foreclosure trustee e[ecutes and deliYers 
the deed. 

In re Fairbanks, No. 3:20-B.-42304-BDL, 2021 WL 3578937, at 
3 (B.A.P. 9th Cir. 
AuJ. 12, 2021) 

Thus, in the conte[t of a foreclosure sale, WashinJton adopts the �deed deliYery 

rule�, rather than the �JaYel rule.� It is a misnomer to characteri]e this as a minority 

rule. As noted aboYe, each state determines the laZs by Zhich property is transferred 

Zithin the state. Courts Zho adopt the �deed deliYery� rule are merely folloZinJ the laZ 

of the state reJardinJ the transfer of assets. 
In :LlPLnJton 6DYLnJV )XnG 6oFLety� )6% Y� )DLrbDnNV� BAP No. WW-21-1019-

FBS, Bk. No. 3:20-bk-42304-BDL (Filed AuJust 12, 2021), this Court confirmed the 

�deed deliYery rule.� 

The Court Zent to Jreat lenJths to analy]e the case at hand in relation to the effect of 

a foreclosure sale. The BAP aJreed Zith this Court that title passes on recordinJ, rather 

than on sale. The Court stated: 

The releYant statute is ReYised Code of WashinJton (�RCW�) 61.24.050. It 
proYides: 
USRQ SK\VLFDl GHlLYHU\ of the trustee's deed to the purchaser ... the trustee's deed 
shall FRQYH\ Dll RI WKH ULJKW� WLWlH� DQG LQWHUHVW LQ WKH UHDl DQG SHUVRQDl SURSHUW\ 
VRlG at the trustee's sale .... E[cept as proYided in subsection (2) of this section, if the 
trustee accepts a bid, then the WUXVWHH
V VDlH LV ILQDl as of the date and time of such 
acceptance LI WKH WUXVWHH
V GHHG LV UHFRUGHG ZLWKLQ ILIWHHQ GD\V thereafter. 
RCW 61.24.050(1) (emphases added). 
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The first sentence of this statute proYides that title to real property sold at the 
foreclosure trustee's sale passes to the purchaser Zhen the foreclosure trustee 
deliYers the deed. This is consistent Zith another WashinJton statute, RCW 
64.04.010, Zhich proYides that a deed is Jenerally necessary to pass title to real 
estate. Thus, the transfer to the purchaser is not completed, and the oZner retains at 
least some riJhts in the property, until the foreclosure trustee e[ecutes and deliYers 
the deed. 
Hence, Ze conclude from the first sentence ofRCW 61.24.050(1) that 0s. Fairbanks 
retained some interest in the property that had not yet passed to the buyer Zhen she 
filed her petition. That interest, ZhateYer its nature, became property of the 
bankruptcy estate. 

In re Fairbanks, No. 3:20-B.-42304-BDL, 2021 WL 3578937, at 
3 (B.A.P. 9th Cir. 
AuJ. 12, 2021) 

Appellant arJues that the Bankruptcy Court rulinJ in In re Richter, 525 B.R. 735, 741 

(Bankr. C.D. Cal. 2015) should be applied in the present case. HoZeYer, that case is 

based on the �JaYel rule� and is deriYed from the California statutes. The Courts stated: 

Before the property is sold in the foreclosure sale, the oZner has an eTuitable riJht of 
redemption ( or eTuity of redemption), Zhich alloZs him to pay the entire debt oZed 
to the foreclosinJ lienholder �at any time prior to the sale WR DYRLG lRVV RI WKH 
SURSHUW\�� .nDpp Y� DoKerty� 123 Cal.App.4th 76, 87, 20 Cal.Rptr.3d 1 (2004) 
(citinJ Cal. CiY.Code �� 2903, 2905) . . . .  FolloZinJ the foreclosure sale, a statutory 
riJht of redemption ( or statutory redemption) may be aYailable under certain 
circumstances, Zhich JiYes the noZ-former oZner �an opportunity WR UHJDLQ 
RZQHUVKLS of the property by payinJ the foreclosure sale price >to the purchaser@, for 
a period of time after foreclosure.� AllLDnFe 0ortJ� &o� Y� 5otKZell� 10 Cal.4th 1226, 
1236, 44 Cal.Rptr.2d 352, 900 P.2d 601 (1995). 
In re Richter, 525 B.R. 735, 741 (Bankr. C.D. Cal. 2015)(emphasis added) 

The �JaYel rule is clearly set forth in that decision. In California, once the sale 

occurs, the debtor loses oZnership of the real property, but retains the ability to �UHJDLQ 

RZQHUVKLS of the property by payinJ the foreclosure sale price� In re Richter, 525 B.R. 

735, 741 (Bankr. C.D. Cal. 2015). 

In contrast to California laZ, oZnership of WashinJton real property continues to 

Yest in the titled oZner until a foreclosure deed is issued. -udJe Lynch states: 
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While the Richter decision is a Zell-reasoned decision about California laZ in the 
bankruptcy conte[t, it is not the last Zord about WashinJton laZ. The debtor, 
haYinJ filed a Chapter 13 after the foreclosure sale but before the e[piration of a 
redemption period, has certain riJhts under Chapter 13 to propose a plan to pay that 
amount. (App. 198). 

2. DEBTOR RETAINS AN INTEREST IN REAL PROPERT< UNTIL A
DEED IS RECORDED DIVESTING HER OF ALL INTEREST IN THE REAL 
PROPERT<

A Mudicial foreclosure in WashinJton is a multi-step process, not dissimilar to the 

process described in In re Beeman, 235 B.R. 519, 524-26 (Bankr. D.N.H. 1999) The 

final step in the process is the issuance of the Sheriffs Deed. Debtor retains title to the 

property until the deed is recorded. 

WashinJton laZ states: 
If no redemption is made Zithin the redemption period prescribed by RCW 

6.23.020 or Zithin any e[tension of that period under any other proYision ofthis 
chapter, the purchaser is entitled to a sheriffs deed� or, if so redeemed, ZheneYer 
si[ty days haYe elapsed and no other redemption has been made or notice JiYen 
operatinJ to e[tend the period for re-redemption, and the time for redemption by the 
MudJment debtor has e[pired, the last redemptioner is entitled to receiYe a sheriffs 
deed as proYided in RCW 6.21.120. 
Wash. ReY. Code 6.23.060 Sheriffs deed-When issued (ReYised Code of 
WashinJton (2024 Edition)) 

In addition, until the redemption period e[pires, the MudJment debtor's interest, 
(oZnership of the property), is superior to a lien of creditor. RCW 6.23.060 and 
6.21.120. RCW 6.23.040(2) proYides that Zhen a MudJment debtor redeems, the 
effect of the e[ecution of sale is terminated and the estate of the MudJment debtor is 
restored.12 By effectiYely e[tinJuishinJ subseTuent redemption riJhts of MudJment 
creditors, RCW 6.23.040(2) also suJJests the leJislature considers a MudJment 
debtor's oZnership interest superior to a MudJment creditor's interest. 
Weldon Y. Feldman, No. 53313-4-1 (WA 1�3�2005), No. 53313-4-1 (Wash. -an 03, 
2005) 

At the date of filinJ, Erin Sharp continued to hold leJal title to the property, subMect 
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only to the completion of all of the steps necessary for Mudicial foreclosure. VitruYian 

held on the date of filinJ only an eTuitable interest in the property that dissolYed Zhen 

0s. Sha r p  redeemed the property throuJh the confirmed plan. 

B AN< CONFLICT BETWEEN 11 USC � 108(B)(2) AND 11 USC � 1322 
SHOULD BE RESOLVED INF A VOR OF THE LA TIER 

When there is a conflict betZeen the lanJuaJe and or the intent of tZo Code 

sections, the Court should look to the section that more specifically relates to disposition 

of property. 
In In re Fra]er, 377 B.R. 621 (B.A.P. 9th Cir. 2007), The Ninth Circuit BAP 

addressed the conflict betZeen sections 108(b) and 1322. The Court stated: 

Chapter 13 is desiJned to facilitate debtor rehabilitation by proYidinJ a debtor Zith 
the ability to adMust his or her debts throuJh a fle[ible repayment plan. 6ee H.R.Rep. 
No. 95-595, 95th ConJ. 118 (1977) reprLnteG Ln 1978 U.S.C.C.A.N 5963, 6079. 
Thus, in chapter 13, Ze look to the specific proYisions of� 1322 to JoYern Zhat a 
debtor may include in a chapter 13 plan to meet his or her needs . . . .
We conclude that the more specific cure proYisions of� 1322, Zhich JoYern chapter 
13 plans, apply rather than the more Jeneral proYision of � 108(b ), Zhich applies in 
Jeneral to bankruptcy cases. 6ee� e�J�� D� *LnVberJ 	 6onV� ,nF� Y� 3opNLn� 285 U.S. 
204,208, 52 S.Ct. 322, 76 L.Ed. 704 (1932) (�Specific terms preYail oYer the Jeneral 
in the same or another statute Zhich otherZise miJht be controllinJ.�)� &olePDn 2Ll 
&o� Y� &LrFle . &orp� �,n re &LrFle . &orp��� 127 F.3d 904,909 n. 4 (9th Cir.1997) 
(�The curinJ of defaults in an e[ecutory contract or une[pired lease is JoYerned by 
section 365, not by the ... proYisions of section 108(b).�)� 0ooGy� 734 F.2d at 1215-
16 (same)� 2 &ollLer on %DnNrXptFy ,i 108.03>3) (15th ed. reY.2007). 
The Supreme Court's decision in 8nLteG 6tDteV Y� :KLtLnJ 3oolV� ,nF�� 462 U.S. 198, 
103 S.Ct. 2309, 76 L.Ed.2d 515 (1983), cannot be iJnored. In :KLtLnJ 3oolV� the 
debtor had an interest in property, as of the date of filinJ bankruptcy, that a secured 
creditor sei]ed prepetition. The Supreme Court concluded that the property Zas 
property of the estate that could be used on the condition that adeTuate protection be 
proYided. ,G� at 204, 103 S.Ct. 2309. The creditor must look to the Bankruptcy 
Code's adeTuate protection proYision, rather than to its nonbankruptcy remedies. ,G� 
The Supreme Court pointed out that the Bankruptcy Code �modifies the procedural 
riJhts aYailable to creditors to protect and satisfy their liens� and that the protections 
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it proYides �replace the protection afforded by� nonbankruptcy laZ. ,G� at 206-07, 
103 S.Ct. 2309. These fundamental propositions inform the analysis reJardinJ the 
implications of the Bankruptcy Code authority under� 1322 to cure defaults. The 
Supreme Court's :KLtLnJ 3oolV analysis is not consistent Zith postpetition insistence 
on strict compliance Zith a short-fused state laZ redemption procedure Zhen a 
debtor is proposinJ to cure a default throuJh a plan. Hence, it supports our 
conclusion that � 108 does not trump � 1322. 
In re Fra]er, 377 B.R. 621, 631-32 (B.A.P. 9th Cir. 2007) 

The Fra]er decision has not been oYerturned or modified by the Ninth Circuit BAP or the 

Ninth Circuit at larJe. 

The bindinJ effect of a BAP decision Zas addressed in In re Vertullo, 610 B.R. 399, 

408 (B.A.P. 1st Cir. 2020). There the Court addressed the First Circuit BAP Zas bound 

to folloZ preYious rulinJs of that court. The Court stated: 

A related Tuestion is Zhether Ze are bound by prior decisions of oXr court. AlthouJh 
our First Circuit BAP has not declared as a formal Murisprudential rule that it is 
bound by its prior decisions, it has acknoZledJed that �fidelity� to precedent 
�promotes 'stability, predictability, and respect for Mudicial authority.' �� Gentile Y. 
DeGiacomo On re Gentile), 492 B.R. 580,585 (1st Cir. BAP 2013) (TuotinJ Gately 
Y. CommonZealth of 0ass., 2 F.3d 1221, 1226 (1st Cir. 1993))� see also Carpenters
Local Union No. 26 Y. U.S. Fid. 	 Guar. Co., 215 F.3d 136, 142 (1st Cir. 2000)
(�We Yalue finality, stability, and certainty in the laZ, particularly in the field of
statutory construction.�) (citation omitted). Indeed, such stability Zas the impetus for
the creation ofBAPs. See Bank of 0aui Y. Estate Analysis, Inc, 904 F.2d 470,472
(9th Cir. 1990) (O'Scannlain, concurrinJ).

The U.S. Court of Appeals for the First Circuit has stated that it is bound by its 
earlier decisions, �unless an e[ception e[ists to the principles of stare decisis.� 
United States Y. RodriJue]-Pacheco, 475 F.3d 434,441 (1st Cir. 2007) (citation 
omitted). It e[plained: 
The doctrine of stare decisis proYides that courts must abide by or adhere to cases 
that haYe been preYiously decided and that a leJal decision on an issue of laZ that is 
contained in a final MudJment is bindinJ in all future cases on the court that made the 
leJal decision and all other courts that oZe obedience to that court. In other Zords, 
the doctrine of  stare decisis incorporates tZo principles: (1) a court is bound by its 
oZn prior leJal decisions unless there are substantial reasons to abandon a decision� 
and (2) a leJal decision rendered by a court Zill be folloZed by all courts inferior to 
it in the Mudicial system. 
Id. (TuotinJ 3 -. 0oore et al., 0oore's 0anual-Federal Practice and Procedure� 
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30.10>1@ (2006)). The First Circuit recoJni]es tZo e[ceptions to the stare decisis 
rule: (1) Zhen an e[istinJ decision is �undermined by controllinJ authority, 
subseTuently announced, such as an opinion of the Supreme Court, an en bane 
opinion of the circuit court, or a statutory oYerrulinJ�� and (2) Zhen �authority that 
postdates the oriJinal decision, althouJh not directly controllinJ, neYertheless offers 
a sound reason for belieYinJ that the former panel, in liJht of fresh deYelopments, 
Zould chanJe its collectiYe mind.� Id. at 441-42 (citations omitted) (internal 
Tuotation marks omitted). 

In re Vertullo, 610 B.R. 399,408 (B.A.P. 1st Cir. 2020) 

The Fra]er decision has been cited faYorably by other courts. In 

In re -ohnson, 513 B.R. 364 (Bankr. W.D. Wis. 2014) the Court stated: 

The B.A.P. in )rD]er also concluded that section 108(b) should not be read to 
curtail the Jeneral poZer to cure Jranted to Chapter 13 debtors. ,G� at 631. 
Generally speakinJ, as described in the leJislatiYe history, the purpose of 
Chapter 13 is to support and promote the rehabilitation of financially distressed 
indiYiduals. 6ee LG� at 631 (citinJ ���,n re .oNNLnLV� 22 B.R. 353, 354-55 
(Bankr.N.D.Ill.1982)� H.R.Rep. No. 95-595, 95th ConJ. (1977), reprLnteG Ln 
1978 U.S.C.C.A.N. 5963� S.Rep. No. 95-989, 95th ConJ. (1978), reprLnteG Ln 
1978 U.S.C.C.A.N. 5787). This Joal is accomplished, in part, by JrantinJ the 
debtor �WKH DELlLW\ WR DGMXVW KLV RU KHU GHEWV WKURXJK D IlH[LElH UHSD\PHQW 
SlDQ�� ,G� (citinJ H.R.Rep. No. 95-595, 95th ConJ. 118 (1977), reprLnteG Ln 
1978 U.S.C.C.A.N. 5963, 6079). The proYisions that conYey this ability are 
specific to the Chapter 13 conte[t� they Jrant the debtor poZers that are 
unaYailable in other chapters of the Code. 6ee LG� 
By comparison, section 108(b) is a proYision of Jeneral applicability. 6ee LG� at 
632. It is Zell-settled that Zhere tZo statutes may conflict, specific proYisions 
preYail oYer Jeneral proYisions. 6ee LG� ( citinJ D� *LnVberJ 	 6onV� ,nF� Y. 
3opNLn� 285 U.S. 204,208, 52 S.Ct. 322, 76 L.Ed. 704 (1932)). AccordinJly, 
�the more specific cure proYisions of >section@ 1322, Zhich JoYern chapter 13 
plans, apply rather than the more Jeneral proYision of  >section@ 108(b), Zhich 
applies in Jeneral to bankruptcy cases.� ,G� (citations omitted). In so findinJ, the 
B.A.P. held that �WKH FXUH SURYLVLRQV RI >VHFWLRQ) 1��� DIIRUG DHEWRUV D 
UHDVRQDElH WLPH WR FXUH WKH GHIDXlW RQ WKH CRQWUDFW� ��� TKHUHIRUH� DHEWRUV 
DUH HQWLWlHG WR FXUH WKH GHIDXlW WKURXJK WKHLU SlDQ DQG UHLQVWDWH WKH GHEW�� 
,G� at 632.
In re -ohnson, 513 B.R. 364, 370-71 (Bankr. W.D. Wis. 2014)(emphasis added)

-udJe Lynch correctly determined that the more specific proYisions, as Zell as the 
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intent of 1 lUSC �1322 Zere applicable, rather than the more draconian limitations ofl 1 

USC � 108(b )(2). 

C 11 USC 108(B)(2) DOES NOT PRECLUDE A CHAPTER 13 
REHABILITATION WHERE DEBTOR RETAINS LEGAL TITLE TO 
REALESATE 

In his oral rulinJ, -udJe Lynch noted: 

At the time the bankruptcy Zas filed, the redemption period under the Mudicial 
foreclosure of the HOA lien had not e[pired. The debtor retained, not only leJal 
title, but the riJhts in the property and the riJht to redeem the property. 

While the debtor may be prohibited from a cure and maintain proYision after a 
foreclosure sale, she may not be prohibited from other options, includinJ, under 
Fairbanks, payinJ off a bidder at the foreclosure sale. . . . The Court concludes that 
this is not a cure and maintain plan. The Fairbanks Court recoJni]ed that a plan can 
address a claim in other Zays. The plan proposes to pay the full amount oZed to 
VitruYian and additional funds as part of a redemption from the Mudicial foreclosure. 
(App.198-199).

-udJe Lynch relied heaYily on this Court's rulinJ in In re Fairbanks, No. 3:20-B.-

42304-BDL, 2021 WL 3578937, at 
5 (B.A.P. 9th Cir. AuJ. 12, 2021). The rulinJ in 

that case is eYen more applicable in the current case. In that case, the debtor filed for 

relief after the nonMudicial foreclosure sale Zas completed but before the trustee's deed 

Zas issued. By contrast, 0s. Sharp filed the current case prior to the e[piration of 

redemption period. In the former case the court noted that the debtor had a �  . . .  Yery 

small amount of eTuity.� (Supra, paJe 20). By contrast, -udJe Lynch noted . . .  there is a 

23 stronJ suJJestion that there is eTuity in the property.� (App.  181). In Fairbanks,

24 

25 

26 

in addressinJ the Banks 0otion for Relief from Stay, inferentially Tuestioned the 

debtor's ability to propose and carry out a feasible plan to cure the deficiencies. By 

contrast, 0s. Sharp's plan proYided for a 10 day payout to VitruYian in an amount that 
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substantially e[ceeded VitruYian's initial bid, plus the utility bills and attorneys fees 

e[pended in the case. 

Appellant arJues that the only case in WashinJton inYolYinJ 11 USC �108(b) Zould 

arJue in faYor of the strict application of that Code section. In re <ork, No. 16-01964-

FPC13, 2016 WL 6157432, at 
2 (Bankr. E.D. Wash. Oct. 21, 2016). The arJument is 

misplaced for seYeral reasons. -udJe Corbett noted: 

AlthouJh the scope of property included in the bankruptcy estate is broad, and 
includes most of the debtor's leJal and eTuitable interests in property, some 
e[ceptions e[ist. 6ee� 54I(a) and (b). ReleYant to this discussion is the subsection 
raised by PaZn 1, � 541 (b )(8)� Zhich proYides that property of the estate GoeV not 
LnFlXGe� 
(8) ... any interest of the debtor in property Zhere the debtor pledJed or sold tanJible
property ... as collateral for a loan or adYance of money JiY ā.n by a person licensed
under laZ to make such loans or adYances, Zhere-
(A) the tanJible personal property is in the possession of the pledJee or transferee�
(B) the debtor has no obliJation to repay the money, redeem the collateral, or buy 
back the property at a stipulated price� and 
(C) neither the debtor not the trustee haYe e[ercised any riJht to redeem proYided
under the contract or State laZ, in a timely manner as proYided under State laZ and 
section 108(b)>.@2 
If all three elements are satisfied, then the Collateral at issue is not part of the estate
and is not protected by the automatic stay.

In re <ork, No. 16-01964-FPC13, 2016 WL 6157432, at 
2 (Bankr. E.D. Wash. Oct. 
21, 2016) 

-udJe Coirbett then limited his rulinJ Zith the folloZinJ comment: 

. . .  that its decision is applicable to this narroZ set of facts. The court is mindful that 
� 1322(b)(3) alloZs modification of riJhts of secured claim holders to �proYide for 
the curinJ or ZaiYinJ of any default� and this court has not foreclosed the possibility
that a Chapter 13 plan confirmed prior to the e[piration of the statutory redemption
period may entitle a Chapter 13 debtor to pay the redemption amount oYer the life of
his or her plan. HoZeYer, such facts are not present in this case. Prior to the
e[piration of the Redemption Dates, the debtor did not propose a plan that proYided
for the redemption of the Collateral. Indeed, prior to the e[piration of the redemption
period, PaZn I emailed both the trustee and attorney for the debtor inTuirinJ
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Zhether debtor planned to redeem the property. >ECF No. 29@. The trustee responded 
that there Zere no plans to redeem the property. Additionally, althouJh the debtor 
alleJes that �Debtor has made proYision for the property in the Chapter 13 plan,� the 
court finds there is no proYision in the plan for this property. >ECF No. 35, p. 4@. 
PaZn 1 is not eYen listed as a secured creditor on debtor's schedules. 

In re <ork, No. 16-01964-FPCB, 2016 WL 6157432, at 
4 (Bankr. E.D. Wash. Oct. 
21, 2016) 

The key difference betZeen <ork and the present case is the nature of the 

property interest itself. 0r. <ork deliYered physical possession of the non-titled assets to 

the paZnshop. Presumably a similar result Zould occur if a bank, as leJal title holder of a 

Yehicle, repossess the Yehicle. In both instances the dispossessed debtor must take 

appropriate steps Zithin certain time frames to retake possession of the asset 

Redemption in the conte[t of real property is different from personal property 

redemptions under WashinJton laZ. The purchaser at a Mudicial foreclosure sale may 

haYe an eTuitable interest in the real property. HoZeYer title remains Zith the debtor until 

such time as a statutory process is complete and a deed is issued by the sheriff in faYor of 

the purchaser. If the debtor files for bankruptcy relief before that process is completed, 

the real property becomes an asset of the bankruptcy estate. 

0s. Sharp filed her petition relief before the e[piration of the redemption period. 

When she filed the case the subMect homestead real property became an asset of the 

bankruptcy estate. As such, -udJe Lynch concluded that althouJh she did not Tualify for 

a �cure and maintain� plan, she could proYide an alternate treatment for VitruYian Zhich 

Zould, in Yery short order, more than fully compensate Appellant for his e[penditures. 
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VI CONCLUSION 

-udJe Lynch did not abuse his discretion by confirminJ Erin Sharp's Chapter 13 

Plan dated December 20, 2023. -udJe Lynch correctly applied the principal set forth in 

this course decision in In re Fairbanks. At the time the case Zas filed, 0s. Sharp held 

leJal title to the subMect real property and, hence, that property became property of  the 

bankruptcy estate and subMect to administration under Chapter 13. The plan is in the 

interest of all creditors and in particular more than adeTuately compensates the Appellant 

for the funds e[pended at the foreclosure sale, as Zell as his subseTuent e[penses and 

attorney's fees. 

This court should, therefore, affirm the order confirminJ the December 20, 2023 

Chapter 13 plan. 

DATED this 22 day of March, 2024 
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ls�DaYid Carl Hill 
DAVID CARL HILL, WSBA �9560 
Attorney for Appellee 
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CERTIFICATE OF INTERE6TED PARTIE6 

the undersiJned certifies that the folloZinJ parties haYe an interest in the outcome of 

this appeal. These representations are made to enable MudJes of the panel to eYaluate 

possible disTualification or recusal: 

1.Erin Sharp - Debtor

2.VitruYian desiJn, LLC-Buyer at foreclosure sale

3 .. 0idland 0ortJaJe-creditor

4 US Department of HousinJ and Urban deYelopment-creditor 

dated this 22nd day of 0arch, 2024

/S�DaYid Carl Hill 
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DAVID CARL HILL, WSBA �9560 
Attorney for Appellee 
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THIS PARTIAL CLAIM DEED OF TRUST f'Securily • n m : , . � t h l s  121h day o f - ,  
2022. The grantor is ERIN A SHARP C-Borrower"}, whose add RAINIER DR, ALLYN, WA 
98524. The trustee Is OLYMPIC TITLE AND ESCROW, ("Tru�t whose ess Is , .  • 

The beneficiary IS the Secreta,v o f  Housing and n opment, whose address is 451 
Seventh Street SW, Washington, DC 20410 c·Lender9}. • owes Lender the principal sum of
THIRTY FOUR THOUSAND FIFTY ONE AND 881100 . . 34,051.68). This debt is evidenced
by Borrower's note dated the same date as this . , , . . . . 2 - - I  1 1 � Y  In Note1, which provides for the full 
debt, If not paid earlier, due and payable on Novem , 2048. 

This Security Instrument secures to L lhfl'-Ml"lliUfment of the debt evidenced by the Note, 
and all renewals, extensions and mociffcations • ( the payment of all other sums, with Interest, 
advanced under Paragraph 7 to protect the secM11t\l rtty Instrument; and (c) the performance of 
Borrower's covenants and agreements under • Instrument and the Note. For this purpose, 
Borrower irrevocably grants and conveys to Tru---��---st, with power of sale, the following described 
property located In the County of MASON, State of WASHINGTON: 

See Exhlblt "A" attached hereto and made a part hereof; 
,....., ALLYN, WA 98524 •property Address");

TOGETHER WITH Dl'ltM:tw"'ments now or hereafter erected on the property, and all 
easements, appurtenances .. - " ' • 1.t._,,res now or hereafter a part of the property. All replacements and 
additions shall also be Is Security Instrument. All of the foregoing, is referred to in this Security 
Instrument as the  , ,nAt

vn" �'1 S that Borrower Is lawfully selsed of the estate hereby conveyed and 
the Property, and that the Property is unencumbered, except for 

e n c u m b r a n �  warrants and will defend generally the title to the Property against all 

IS CUR INSTRUMENT combines uniform covenants for national use and non-uniform 

c l a i m s �  • to encumbrances of record. 

limited variations by jurisdiction to constitute a uniform security Instrument covering real 
pro 

COVENANTS. Borrower and Lender covenant and agree as follows: 

. 
Payment of Prtnclpal. Borrower shall pay when due the principal of the debt evideneed 

2. Borrower Not Released; Forbearance By Lender Not • Waiver. Extension of the time
of pa ent of the sums secured by this 8ecurity Instrument granted by Lender to any successor in Interest 

�Mn3rn:IIAf shall not operate to release the liablilty of the original Borrower or Borrower's successor in 
est Lender shall not be required to commence proceedings against any successor in interest or refuse 

extend time for payment or otherwise modify amortization of the sums secured by this Security Instrument 
, ; ; : - - - - -c .y  reason of any demand made by the original Borrower or Borrower's successors in interest. Any 

�1�1��� 

forbearance by Lender in exetelslng any right or remedy shall not be a waiver of or preclude the exercise 
of any right or remedy. 

3. Succeuors and Assigns Bound; Joint and Several Llabllity; Co-signers. The
covenants and agreements of this Security Instrument shall bind and benefit the successors and assigns 
of Lender and Borrower. Borrower's covenants and agreements shall be joint and several. Any Borrower 
who co-signs this Security Instrument but does not execute the Note: (a) is co-signing this Security 
Instrument only to mortgage, grant and convey that Borrower's interest in the Property under the terms of 

3DJH � RI � 11�������� �������� $0 

1111111111111 
   � A 7 8 � �   � 

,,,.2of51 

0DVRQ &RXQW\� :$ 
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this Security Instrument; (b) is not personally obligated to p a � s e c u r e d  by this Security 
Instrument; and (c) agrees that Lender and any other Borrow�r ag extend, modify, forbear or 
maNe any accommodations with regard to the term of this o nstrum t or the Note without that 
%orroZer's consent 

4. 1otices� Any notice to Borrower provided fo � � ecurity Instrument shall be given by 
delivering it or by mailing it by first class man unless apg �uires use of another method. The 
notice shall be directed to the Property Address or a e dr %orroZer designates by notice to 
Lender. Any notice to Lender shall be given by first ss mai t : 'epartPent of +oXsing and 8rEan 
'eYelopPent� Attention� 6ingle )aPil\ 1otes % K� �� eYentK 6treet 6:� :asKington� '& 
20410 or any address Lender designates by no . Any notice provided for in this Security 
Instrument shall be deemed to have been giv. er or Lender when given as provided in this 
paragraph. 

5. *oYerning Law; Se"8rabill lity Instrument shall be govemed by Federal 
law and the law of the jurisdiction in which the�'.l:!P)� is located. In the event that any provision or 
dause of  this Security Instrument or the Note conflicts with applicable law. such conflict shall not affect 
other provisions of this Security Instrument or the Note which can Ee given effect without the conflicting 
provision. To this end the provisions of this Security Instrument and the Note are declared to be 
severable. 

� 

�� %orroZer�s Copy. II be given one conformed copy of the Note and o f  this 
Security Instrument. 

NON-UNIFORM COVENAN . Bom9Wi�and Lender further covenant and agree as foftows: 
�� Accele Ya ��ties� /ender sKall giYe notice to %orroZer prior to accelerat-on 

folloZing %orroZer's E o y coYenant or agreePent in this 6ecXrit\ InstrXPent� 7Ke notice 
sKall specif\� �a) faX � � action reTXired to cXre the defaXlt� �c) a date� not less tKan �� 
da\s from tKe tKe � B B� �BB giYen to %orroZer� by ZKicK tKe defaXlt PXst be cXred� and �d) 
that failXre to e tK� faXlt on or Eefore tKe date specified In tKe notice Pa\ resXlt In 
accelerat ion�� iXPs XTd E\ tKis 6ecXrit\ InstrXPent and sale of tKe 3ropert\ at pXEllc
aXction at n an ��� da\s in tKe fXtXre� 7Ke notice sKall fXrtKer inforP %orroZer of 
the rigKt re after acceleratlon� the rigKt to Ering a coXrt action to assert tKe non�
e[lsten f or an\ otKer defense of %orroZer to acceleration and sale� and an\ otKer 
Patte d to be InclXded In tKe notice by ApplfcaEle Law. ff the defaXlt is not cXred on or 
Eefiarii tK �� specified In tKe notice� /ender at Its option� Pa\ reTXire IPPediate pa\Pent in fXll 
of aa�r�Xnin by tKl� 6ecXrit\ InstrXPent ZitKoXt fXrtKer dePand and may InYoNe tKe poZer 

d�or an\ otKer rePedln perPitted by ApplicaEle Law. /ender sKall Ee entitfed to collect 
nses incXrred In pXrsXing tKe rePedies proYided In tKis 6ection �� InclXding� EXt not 

--:::JllO'lii�t�rea,onable attorne\s' ftes and costs o f  title eYidence� 
ncler InYoNes tKe poZ�r o f  sale� /ender sKall giYe Zritten notice to 7rXstee o f  tKe 

nee of an eYent of default and of /ender's election to caXse tKe 3ropert\ to be sold� 
and /ender sKall taNe sXcK action regarding notice of X l e  and sKall giYe sXcK notices to 

������t*�i�oZ�er and to otKer persons as ApplicaEle Law rna\ require. After tKe tiPe reTXired by 
ApplicaEle /aZ and after pXElication of tKe notice of sale� 7rXstee� ZitKoXt demand on %orroZer� 

� � � � - K a l l  sen the 3ropert\ at pXElic auction to tKe KigKest Eidder at tKe tiPe and place and Xnder tKe 

�1�1��� 

terms designated In the notice of sale In one or Pore parcels and in an\ order 7rXstee detennines� 
Trustee may postpone sale o f  tKe 3ropert\ for a period o r  periods permitted by Applicable Law by 
public announcement at the tiPe and place fixed in tKe notice of sale. /ender or Its deslgnee Pa\ 
pXrcKase the 3ropert\ at an\ sale� 

7rXstee sKall deliYer to tKe pXrcKaser 7rXstee'	 deed conYe\ing tKe 3ropert\ ZitKoXt an\ 
coYenant or Zarrant\� e[pressed or IPplied� 7Ke recitals in the 7rXstee�s deed sKall be prlPa 
facie eYidence of tKe trXtK o f  the statePents Pade tKerein� 7rXstee sKall appl\ tKe proceeds of tKe 
sale in tKe folloZing onler� �a) to all e[penses of the sale� inclXding� EXt not liPited to� reasonaEle 

II-,,-lll---- 1,----- U-I 
Za	WOLag?2II PaQOaO COaLP DN�I oI TrXsO 
31	X1202114 �Sage3or5� 
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Trustee's and attorneys' fees; �E) 10 all sums secured E\ t�is rlty Instrument; and (c) any 
excess to the person or persons legally entitled to It or to the superior coun o f  the 
county In which lhe sale tooN place. 

If tlte Lendet's interest In tKis Security Instrument I y the retary and tKe Secretary 
requires lmmedjate payment in full under Peragraph 4 mlsaory Note, the Secrelery may 
invoNe the non-Judlclal power ol  sale provided In the mnara:11".11mlly Mortgage Foreclosure Act of 
���� ��Act� ��� 8�6�&� ���� et Nq.) by requesting .,_,cmMlfOS� commissioner Mlgnated under 
the Act to commence forecloaUre end IO sell tKe SJf11nirhd1• eel by the Act. 1otKing In tKe 
preceding aentenc:e shall deprive the Secretary otherwise available to unde r  under 
tKis perag"'l)h or appllcable laW. 

8. Reconveyance. Upon paym I 8\ll'l'IS-8ieo(Jred by this Security Instrument, Lender 
shall request Trustee to reconvey the PropertYi d shal rrender this Security Instrument and all notes 
evidencing debt secured by this Sectlrlty lnstru nt to Tr . Trustee shall reconvey the Property without 
warranty to the person or persons legally en o It. h person or persons shall pay any recordation 
costs and the Trustee's fee for preparing the reccmlil�pce. 

9. SUbstltUte Trustee. Ill accordance with Applicable Law. Lender may from time to time 
appoint a successor trustee to any Trustee appointed hereunder who has ceased to act. Without 
conveyance of the Property, the successor trustee shall succeed to all the title, power and duties conferred 
upon Trustee herein and by Appll e Law. 

10. Use of Property. is not used principally for agricultural purposes. 
11. Attorneys• . Lenn11r'-Jli:a111l be entitled to recover Hs reasonable attorneys' fees and 

costs in any action or e or enforce any term of this Security Instrument. The term 
•attorneys' fees,• whenever i Is urity Instrument. shall nclude without limitation attorneys• fees 
incurred by Lender In cy proceeding or an appeal. 

12. Ban rge. If Borrower, subsequent to October 1= 2022, receives a 
discharge in a Cn2�..----ba , and there is no valid reaffirmation agreement of the underryfng debt, 
Lender will not att pt to r lsh any personal liability for the underlying debt. 

ORAL AGR COMMITMENTS TO LOAN MONEY, E;TEND CREDIT, OR TO 
FORBEAR R REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER 
WASHIN N 

LC1N, 8on'ower accepts and agrees to the terms and covenants contained in this Security 

11111111111111 
� � � ' � � � � � V � �
:DVWOOO�JI',� 3OOPO�&EOOO 'ZG G
OXOW 
��� ���� ���
,Ż 

3DJH � RI � 11�������� �������� $0 

Date: � � �0�72 

1111111111111111 
� 9 2   , 8 � 3 ft � 

0DVRQ &RXQW\� :$ 

Case: 24-1002,  Document: 12-1,  Filed: 03/22/2024       Page 34 of 36
(34 of 36)



_ _ _ _ _ _ _  ^Space Below This Line For AcN 

State of Washington 

County ot �hOSQ'O 
I certify that I Nnow or have satisfacto,y evidence that ERtlO:-sR·ARll!lname of person) is the person who 
appeared before me, a Notary Public and said that (he�she) signed this Instrument 
and acNnowledged It to be (hieJher) free and volu uses and purposes mentioned in the 
instrument. 

r � 
Dated: � � - � 8 - c : : J . . 6 �  � 

� � " �   o L � L � , � �2 
Signature of Notary_ 

th. . . � .  �t- -�ft(< 3tt��  /�  
T �  

� 

M y C o m m i s o i o n ' " ' P � , J . D ; J . 5  

11111111111110 
� 4 4 0 ೦ � 3 3 s 5 4 � 

:aOOLO೦POOOIaCIEQDeOOdr#TO?OOW 
�1� ��11) ��1
� 

C+AR >SMART 
೦oWX\PXE8c 

SWaWe oI :asKOQaWoQ 
CoPPWssL2Q 1141�21 

M\ Co�QP. E�LSLres ASr 4� 2025 
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/RDQ 1XPEHU� ���������� 
3URSHUW\ $GGUHVV� ��1 ( 5$,1,(5 '5,9(� $//<1� :$ ����� 
/HJDO 'HVFULSWLRQ� 
7+( /A1' 5%)%55(' 72 ,+ 
67A7( 23 :A6+,1*
,
21� 

,6 &200,70(17 ,6 /2&A7(' ,1 7+( &2817< 2) 0A621� 

9,//A*( 12� 8� 5(&25'(' ,1 Y,,aLUP0.1'.. 

AS F2LL2:S: L2T 10� PLAT 2P LA.ELAND 
�� 23 3/A76� 3A*(6 �7 A1' �8� 5(&25'6 2) 

MAS2N C28NT<� :AS+IN* 
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