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STATEMENT OF INTEREST 

Incorporated in 1992, the National Association of Consumer Bankruptcy 

Attorneys ("NACBA") is a non-profit organization of more than 4,000 consumer 

bankruptcy attorneys nationwide. NACBA's corporate purposes include education 

of the bankruptcy bar and the community at large on the uses and misuses of the 

consumer bankruptcy process.  Additionally, NACBA advocates nationally on 

issues that cannot adequately be addressed by individual member attorneys.  It is 

the only national association of attorneys organized for the specific purpose of 

protecting the rights of consumer bankruptcy debtors.  

 NACBA interest in this case is to protect debtor’s acting in good faith from 

overreaching trustees.  In the course of payment ordinary household expenses it is 

common for debtors to write checks before filing bankruptcy that are not cashed 

until after the bankruptcy petition has been filed.  Allowing the trustee to recover 

the amount of these checks from the debtor would work an injustice with respect to 

debtors, because they have to pay twice, while providing a windfall for the payee 

of the checks.  The Trustee has a legal and appropriate mechanism to recapture 

amount that the payees have received in section 549 of the Bankruptcy Code, 

which allows the trustee to undo post-petition transfers of estate assets. Congress 

never intended such results when enacting the Bankruptcy Code and the plain 
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language of the Code does not support such an interpretation.  Consistent with the 

language and intent of the Code, the district court properly concluded that, at a 

minimum, possession is a prerequisite to a turnover order under section 542. 

 

CERTIFICATION OF AUTHORSHIP 

Pursuant to FRAP 29(c)(5), the undersigned counsel of record certifies that 

this brief was not authored by a party’s counsel, nor did party or party’s counsel 

contribute money intended to fund this brief and no person other than NACBA 

contributed money to fund this brief. 

 
I.  STATUTORY FRAMEWORK 

Bankruptcy is a balancing act.  It has two main purposes: to provide a fresh 

start for the debtor and to facilitate the fair and orderly repayment of creditors to 

the extent possible.  Kokoszka v. Belford, 417 U.S. 642, 645 (1974); In re Sanchez, 

372 B.R. 289, 296-98 (Bankr. S.D. Tex. 2007).   To achieve these twin objectives, 

Chapter 7 of the Bankruptcy Code employs a mechanism by which all the debtor’s 

non-exempt assets may be liquidated by a trustee. See 11 U.S.C. § 704(a)(1).  In 

turn, the trustee distributes the liquidation proceeds to creditors in accordance with 

an elaborate system that dictates the order in which claims are paid and in what 

amount.  See, e.g., 11 U.S.C. §§ 506, 507, 726. 
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A. The Bankruptcy Estate. 
 
 To achieve the dual goals of bankruptcy, the Code first creates the bankruptcy 

estate upon commencement of a case.  11 U.S.C. § 541.  Section 541(a) defines the 

bankruptcy estate and contains an expansive definition of property that includes all 

legal or equitable interests in property whether tangible or intangible, real or 

personal.  5 COLLIER ON BANKRUPTCY ¶ 541.01 (A. Resnick and H. Sommer, eds., 

16th ed).  Some property, such as that described in section 541(b), is specifically 

excluded from becoming property of the estate.  See, e.g., 11 U.S.C. § 541(b)(5) 

(excluding certain funds placed in an education savings accounts). Other property 

initially considered part of the bankruptcy estate may be removed from the estate 

through the exemption process.  11 U.S.C. § 522(b)(l).  Certain property may also 

be added to the bankruptcy estate after the commencement of the case.  11 U.S.C. 

§ 541(a)(5) (property acquired by inheritance within 180 days of the filing of the 

petition).  The Bankruptcy Code authorizes the trustee to collect and reduce to cash 

any property of the estate for distribution to creditors.   See 11 U.S.C. § 704(a)(1). 

B. Exempt Property 
 

The purpose of exemption law has always been to allow debtors to keep 

those items of property deemed essential to daily life.  In the bankruptcy context, 

exemptions serve the overriding purpose of helping the debtor to obtain a fresh 

start by maintaining property necessary to build a new life. See H.R. Rep. No. 95-
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595, at 117 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6078 (purpose of this 

scheme is to provide “adequate exemptions and other protections to ensure that 

bankruptcy will provide a fresh start.”); Rousey v. Jacoway, 544 U.S. 320, 322, 

325 (2005).  Section 522 of the Bankruptcy Code permits debtors to exempt certain 

property from the bankruptcy estate pursuant to the federal exemptions, listed in 11 

U.S.C. § 522(d), or the applicable state exemptions.1  Exempt property is removed 

from the bankruptcy estate and shielded from administration by the trustee. 

C.  Collection of Property of the Estate 

The primary duty of the chapter 7 trustee is to collect and reduce to money 

property of the estate and expeditiously close the estate.  11 U.S.C. § 704(a)(1).  

The Bankruptcy Code provides the trustee with various powers to enable him to 

collect assets of the estate.  The powers contained in sections 544 to 553 are tools 

the trustee may use to prevent the unequal treatment of creditors.  For example, the 

trustee may undo certain transfers of property to creditors made before the filing of 

the bankruptcy, 11 U.S.C. § 547, may reverse fraudulent transfers, 11 U.S.C. § 

548, and may unwind transfers of property made after the commencement of the 

case, 11 U.S.C. § 549.  The trustee may also obtain control of estate property  

 
                                                
1 The Bankruptcy Code allows states to “opt out” of the federal exemption scheme.  
11 U.S.C. § 522(b)(1).  Debtors domiciled in “opt-out states” are limited to using 
state law exemptions and any federal non-bankruptcy exemptions.  11 U.S.C. § 
522(b)(3).  The State of Nevada has “opted out” of the federal exemption scheme. 
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through an order requiring a third party to turnover that property to the trustee. 

11 U.S.C. § 542.  Section 521(a)(4) imposes a duty on the debtor to surrender to 

the trustee all property of the estate.  

 

II.  The Trustee May Not Compel Turnover From an Entity Unless the Entity 
is in Present Possession of the Property or Its Proceeds. 
  

When interpreting provisions of the Bankruptcy Code, the Supreme Court 

has long stated that past bankruptcy practice must not be eroded absent a clear 

indication in the legislative history that Congress intended such a departure.  

Cohen v. de la Cruz, 523 U.S. 213, 221 (1998); see also, e.g., Midlantic Nat’l Bank 

v. New Jersey Dep’t of Envtl. Protection, 474 U.S. 494, 501 (1986) (“The normal 

rule of construction is that if Congress intends for legislation to change the 

interpretation of a judicially created concept, it makes that intent specific . . . The 

Court has followed this rule with particular care in construing the scope of 

bankruptcy codifications.”).  Prior to the enactment of the Bankruptcy Code, courts 

regularly issued turnover orders against third parties who possessed a debtor’s 

property or identifiable proceeds from the sale of debtor’s property.   In codifying 

the turnover procedure, there is no indication that Congress sought to vastly 

expand the reach of turnover orders to entities that are not in possession of the 

debtor’s property or of identifiable proceeds of the debtor’s property.  
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A.  Pre-Code Practice 

The Bankruptcy Act, the predecessor to the Bankruptcy Code, specifically 

provided that if a receiver or trustee was in control of the debtor’s property by 

virtue of a receivership proceeding, the bankruptcy trustee or the debtor could 

obtain possession of such property.  Bankruptcy Act of 1898, § 257, added by Act 

of June 22, 1938, ch. 575, § 1 (1938), Addendum B.  However, the Bankruptcy Act 

did not expressly authorize turnover procedures against non-fiduciary third parties, 

such as creditors or debtors.  Nevertheless, courts upheld the use of such turnover 

orders based on the general equity powers of the bankruptcy courts and the 

jurisdiction of the bankruptcy court over all the debtor’s property.  See, e.g., 

Reconstruction Fin. Corp. v. Kaplan, 185 F.2d 791, 795 (1st Cir. 1950) (upholding 

bankruptcy court’s order requiring landlord to turnover security deposit); In re 

Manning, 104 F. Supp. 506, 510-11 (N.D. W.Va. 1952) (affirming order requiring 

oversecured warehouseman to return debtor’s personal property to the bankruptcy 

trustee).   In Maggio v. Zeitz, 333 U.S. 56 (1948), the Supreme Court approved of 

turnover orders as “an appropriate and necessary step in enforcing the Bankruptcy 

Act.”  Id. at 63. 

In Maggio, the leading pre-Code case, Joseph Maggio, the president and 

manager of the debtor company, was ordered to turnover photographic supplies 

and equipment or the proceeds from their sale.  In re Luma Camera Serv., 84 Supp. 
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839 (D.N.Y. 1949).  He was later jailed for failing to comply with the turnover 

order even though he claimed that he was no longer in possession of the property 

or proceeds of the property.  Noting that a turnover proceeding “is one primarily to 

get at property rather than to get at a debtor,” the Supreme Court stated that: 

The nature and derivation of the remedy make clear that it is 
appropriate only when the evidence satisfactorily establishes the 
existence of the property or its proceeds, and possession thereof by the 
defendants at the time of the proceeding. 

 
Maggio, 333 U.S. at 63-64.  That is, a party’s possession of the property in 

question or of proceeds from the sale of that property was a necessary pre-

condition of the issuance of a turnover order.  Following Maggio, circuit courts 

consistently held that “a turnover order cannot be made unless the party proceeded 

against at that time has possession of the specific property sought to be recovered 

as part of the bankrupt’s estate.”  In re Welded Const., Inc., 339 F.2d 593 (6th Cir. 

1964); see also In re Penco Corp., 465 F.2d 693, 696 (4th Cir. 1972) (“object of 

turnover proceeding is to obtain possession of specific property or its proceeds”); 

Shilder v. Rochelle, 207 F.2d 95 (5th Cir. 1953) (“The primary condition upon 

which a turnover order may be issued is the possession of existing property or its 

proceeds capable of being surrendered by the person ordered to do so.”) 
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B. Codification of Turnover Procedures Did Not Eliminate the Requirement 
of Possession 

 
Prior to the enactment of the Bankruptcy Code, turnover procedures against 

non-fiduciary third parties were not expressly authorized by statute, but rather were 

considered “judicial innovation[s]” necessary for the administration of the 

bankruptcy estate.  Maggio, 333 U.S. at 63.  However, not everyone agreed that 

turnover orders absent statutory authorization were permissible.  In Maggio, 

Justice Black concurred with the majority that Joseph Maggio could not be held in 

contempt for violating a turnover order when he did not have possession of the 

property sought, but he disagreed with the majority’s reasoning.  Justice Black 

wrote that the majority’s reasoning rested upon the false assumption that the 

turnover procedure was legal when, in fact, the statute did not authorize such 

procedures.  Id. at 80 (Black, J., concurring).  According to Justice Black, Joseph 

Maggio could not be held in contempt because there was no legal basis for the 

turnover order in the first instance.  Id. 

Codification of turnover procedures with the enactment of the Bankruptcy 

Code sought to remedy this statutory defect and expand turnover powers.  In place 

of the limited statutory and judge-made powers related to turnover, the Bankruptcy 

Code contains three specific provisions—section 521(a)(4), 542 and 543.  11 

U.S.C. §§ 521(a)(4), 542, 543.   Section 543, applicable to custodians in possession 

of property of the debtor, has its roots in several sections of the Bankruptcy Act.  
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See In re WPAS, Inc., 6 B.R. 40, 43 (Bankr. M.D. Fla. 1980).  As in the 

Bankruptcy Act, the Code’s definition of custodian does not extend to creditors or 

debtors, but rather is limited to trustees, receivers and agents.  11 U.S.C. § 101(11).   

Section 542 applies to non-custodians and fills the statutory gap identified by 

Justice Black in Maggio.  It gives an explicit statutory basis for the traditional 

turnover order against persons other than the debtor.  Section 521(a)(4), originally 

codified as 521(4), represented a “new express requirement that the debtor 

surrender property.”  See Report of the Commission on the Bankruptcy Laws of 

the United States, H.R. Doc. No. 137, 93rd Cong., 1st Sess. (1973), available at B-

4c COLLIER ON BANKRUPTCY § 4-502, cmt 2, Addendum C.  This provision 

requires the debtor to “surrender to the trustee all property of the estate.”   

The legislative history of section 542 shows that Congress intended to 

expand the turnover power in two ways: 1) to reach property in the hands of 

secured creditors; and 2) to apply in liquidation cases, not just reorganization 

cases.  See U.S. v. Whiting Pools, Inc., 674 F.2d 144, 153-155 (2d Cir. 1982) 

(describing concerns that the statutory language in the Bankruptcy Act was 

insufficient to require turnover of collateral from secured creditors in possession 

and the extension of turnover powers to straight bankruptcy cases), aff’d 462 U.S. 

198 (1983). 
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As codified, section 542 provides that:  

(a) Except as provided in subsection (c) or (d) of this section, an 
entity, other than a custodian, in possession, custody, or control, 
during the case, of property that the trustee may use, sell, or lease 
under section 363 of this title, or that the debtor may exempt under 
section 522 of this title, shall deliver to the trustee and account for, 
such property or the value of such property, unless such property is of 
inconsequential value or benefit to the estate. 
 

The language of section 542, which states that the “property or value of such 

property” shall be delivered to the trustee, does not differ remarkably from the 

language of Maggio, which applied turnover procedures to “property or its 

proceeds.” For thirty years after Maggio, courts consistently limited turnover 

procedures to instances in which the party from whom turnover was sought had 

possession of the property or its proceeds.  See 2 J. Moore, COLLIER ON 

BANKRUPTCY ¶ 23.10(2), pp 568-69 (14th ed. 1972) (“it must be proved that the 

person proceeded against has either possession or control of the property or 

proceeds demanded.”), Addendum D. 

Despite this deeply rooted pre-Code practice, the Trustee argues that in 

enacting the Bankruptcy Code, Congress sought to radically alter turnover 

procedures and completely do away with the possession requirement.  Tr. Brief at 

16.  In essence, under the Trustee’s argument, the codification of turnover 

procedures in section 542 transformed a mechanism for gathering estate property 

into a means for recovering a monetary judgment against any entity that at one 
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time possessed estate property regardless of whether it maintains possession of that 

property.  The Trustee and the cases he cites identify no legislative history, no 

congressional report, and no witness testimony that even hint at such extreme 

deviation from pre-Code practice.   

Congress held extensive hearings on the draft bankruptcy legislation 

throughout 1975 and 1976.  These hearings spanned thirty-five days and produced 

over 2,700 pages of testimony from more than 100 witnesses.  Kenneth N. Klee, 

Legislative History of the New Bankruptcy Law, 28 DePaul L. Rev. 941, 944 

(1979).  Some of that testimony included recommendations related to the 

codification of the turnover power.  See Hearings on H.R. 31 & H.R. 32 Before the 

Subcomm. on Civil & Constitutional Rights of the House Comm. on the Judiciary, 

94th Cong. (1975-76), at 1838 (prepared statement of Leon S. Foreman) 

(recommending that turnover power be continued for reorganizations and be 

extended to liquidation cases), Addendum E.  None of the testimony suggested that 

the possession prerequisite established by Maggio be eliminated.   Absent any 

indication that Congress intended to dispense with thirty years of jurisprudence and 

eliminate the possession requirement in turnover proceedings, possession of 

property or its proceeds by the entity from whom turnover is sought remains a 

necessary precondition.  See In re Pyatt, 486 F.3d 423 (8th Cir. 2007); see also, 

e.g., Midlantic Nat’l Bank v. New Jersey Dep’t of Envtl. Protection, 474 U.S. 494, 
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501 (1986) (“The normal rule of construction is that if Congress intends for 

legislation to change the interpretation of a judicially created concept, it makes that 

intent specific . . . The Court has followed this rule with particular care in 

construing the scope of bankruptcy codifications.”).   

 
C. Viewing the Words of Section 542 in Isolation, Without Reference to Their 
History or Context, Is An Insufficient Basis for Eliminating the Possession 
Requirement. 

 

The Trustee and cases he cites rely on two phrases—“value of property” and 

“during the case”—without reference to their history or context to conclude that 

Congress fundamentally altered the pre-Code turnover practice and eliminated the 

possession requirement.  The Trustee argues that he is no longer limited to 

recovery of specific property or its proceeds because section 542 permits him to 

demand money in lieu of the property from any entity that possessed the property 

during the case.  Tr. Brief at 16; see In re USA Diversified Products, Inc., 100 F.3d 

53, 56 (7th Cir. 1996) (summarily concluding that statutory language requiring the 

delivery of the “value” of property abrogated Maggio and its progeny); In re 

Shearin, 224 F.3d 353, 356 (4th Cir. 2000) (summarily relying on the meaning of 

the word “value” given in Diversified Products).  This argument was flatly rejected 

by the Eighth Circuit Court of Appeals in Pyatt.  486 F.3d at 429; see also  5 

COLLIER ON BANKRUPTCY ¶ 542.02 (agreeing with the court in Pyatt and stating 
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that possession, custody, or control of the property sought, or its identifiable 

proceeds, is a necessary prerequisite for turnover).  The Pyatt court correctly noted 

that pre-Code practice allowed the estate to recover the liquidated value of 

property.  Id.  “Thus under both precode practice and current law, if a debtor 

transfers property of the estate and receives value for it, a trustee may compel him 

to turn over the value of the property because he still has control over the proceeds 

of the property.”  Id.   The word “value” is easily interpreted in a manner 

consistent with pre-Code practice.  See In re Henson, 449 B.R. 109, 113 (D. Nev. 

2011) (the language requiring turnover of the value may simply correspond to the 

pre-Code practice of allowing turnover of proceeds of property).  It does not 

abolish possession as a prerequisite to a turnover order.    

The phrase “during the case” similarly is insufficient to abrogate the 

possession requirement established in Maggio.  Section 542 focuses on the 

obligations of a third party to turn over property to the trustee; it does not specify 

whether that obligation continues after the party no longer has custody or control 

of the property.  The Trustee and cases he cites ascribe more weight to these words 

than they can reasonably bear.  When viewing the statutory language as a whole, 

nothing in the text demonstrates a clear intent to eliminate possession as a 

necessary prerequisite to a turnover order. 
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III.   Turnover Provisions of Section 542 Are Directed to Third Parties Not 
Debtors 

 
 The Bankruptcy Code contains three specific provisions addressing the 

gathering of estate property.  Section 543 deals with turnover by custodians, 

section 521(a)(4), originally enacted as 521(4), imposes surrender obligations upon 

the debtor, and section 542 imposes turnover obligations on third parties.  All three 

sections were enacted together and each applies to a separate group of parties that 

may have possession of estate property.  Because section 521(a)(4) applies 

specifically to debtors, that provision, not section 542 controls surrender of 

property in the hands of the debtor.  Where both a specific and a general statute 

address the same subject matter, the specific one takes precedence.  See In re 

Padilla, 22 F.3d 1184, 1192 (9th Cir. 2000) (applying this canon of statutory 

construction to sections 523(a)(2)(A), 727(a)(2), 707(b), and 707(a) of the 

Bankruptcy Code).  Any interpretation that applies section 542 to debtors renders 

section 521(a)(4) largely meaningless.  See FCC v. NextWave Personal 

Communications, Inc., 537 U.S. 293, 302 (2003) (rejecting an interpretation of the 

Code that would render provisions inoperative); United Sav. Ass’n v. Timbers of 

Inwood Forest Assocs., Ltd, 484 U.S. 365, 369-71 (1988) (same).   

 Here section 542 applies broadly to an entity, and section 521(a)(4) applies 

specifically to debtors.  Interpreting section 542 as applicable to debtors makes 

section 521(a)(4) surplusage, denying the more specific section any independent 
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effect.  See In re Cervantes, 219 F.3d 955, 960 (9th Cir. 2000) (“statutes should not 

be construed in a manner which robs specific provisions of independent effect.), 

quoting Davis v. City and County of San Francisco, 976 F.2d 1536, 1551 (9th Cir. 

1992).  Moreover, section 542 requires an entity to turn over property that the 

debtor may exempt (i.e., protect from creditors).  11 U.S.C. § 542(a) (“…an 

entity…in possession, custody or control, during the case, of property that…the 

debtor may exempt under section 522 of this title…”).  Given this directive to turn 

over property the debtor may exempt, it makes no sense to construe section 542 to 

apply to the debtor. If read to apply to the debtor, section 542 would literally 

require the debtor to turn over all household goods, clothing, and other personal 

property to the trustee.  There is no reason to adopt such a nonsensical reading. The 

language of section 521(a)(4), requiring “surrender” of such property as the trustee 

chooses to take, is much more apt because surrender does not require the debtor to 

deliver property to the trustee. See  4 COLLIER ON BANKRUPTCY ¶ 521.16. 

 The legislative history surrounding the codification of the turnover 

provisions expressly acknowledges that a “new” section 521(4) was intended to 

apply specifically to debtors. See Report of the Commission on the Bankruptcy 

Laws of the United States, H.R. Doc. No. 137, 93rd Cong., 1st Sess. (1973), 

available at B-4c COLLIER ON BANKRUPTCY § 4-502, cmt 2., Addendum C  

(referring to the “new express requirement that the debtor surrender property”).  
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Additionally, the Table of Derivation in a congressional report describes section 

542(a) as “Turnover by Creditor.”  See Staff of Subcomm. On Civil & Const. 

Rights of House Comm. on Judiciary, Table of Derivation, 95th Cong., 1st Sess., 

Table of Derivation of H.R. 8200 at 12 (Comm. Print 1977), Addendum F.   

 Though the judicially created turnover provision pre-Code applied equally to 

debtors and other non-custodians, in enacting the Code, Congress consciously 

created distinct sections to apply to different parties that may have possession of 

estate property.  Section 542 applies to non-custodian third parties, not the debtor.  

For this alternative reason, the District Court was correct in affirming the denial of 

the Trustee’s Motion to Compel Turnover under section 542. 

IV. The Interplay of Several Code Sections and Rules Demonstrate a 
Coherent Scheme for Dealing with Bank Accounts and Other Debts Owed 
to the Debtor. 

 
A.  Bank accounts are merely debts owed by a bank to a depositor. 
 
 The filing of a chapter 7 bankruptcy petition creates an estate comprised of 

“all legal or equitable interests of the debtor in property at the commencement of 

the case.”  11 U.S.C. § 541(a)(1).  This provision is very broad and includes all 

kinds of property both tangible and intangible.  Accordingly, debtor’s interest in a 

bank account becomes property of the estate upon commencement of a case. 

 The debtor’s interest in a bank account is an intangible asset in the nature of 

a debt.  A bank account does not consist of money belonging to a depositor and 

Case: 11-16019     12/12/2012          ID: 8436265     DktEntry: 16-2     Page: 25 of 62



  

 
 

17 

held by a bank, rather it consists of nothing more, or less, than a promise to pay, 

from bank to depositor.  Citizens Bank of Maryland v. Strumpf, 516 U.S. 16, 21, 

116 S. Ct. 286 (1995); see also Bank of Marin v. England, 385 U.S. 99. 101 

(1966); Barnhill v. Johnson, 503 U.S. 393, 112 S. Ct. 1386, 1389 (1992)(“[a] 

person with an account at a bank enjoys a claim against the bank for funds in an 

amount equal to the account balance.”); State v. Carson City Sav. Bank, 30 P. 703 

(Nev. 1882)(once deposited funds become property of the bank and depositor only 

has a debt owing him from the bank).  This is because the deposits made into the 

account are property of the bank, not the depositor. As stated by the Supreme 

Court: 

[i]t cannot be doubted that, except under special circumstances, or 
where there is a statute to the contrary, a deposit of money upon 
general account with a bank creates the relation of debtor and creditor.  
The money deposited becomes a part of the general fund of the bank, 
to be dealt with by it as other moneys, to be lent to customers, and 
parted with at the will of the bank, and the right of the depositor is to 
have this debt repaid in whole or in part by honoring checks drawn 
against the deposits.  It creates an ordinary debt, not a privilege or 
right of fiduciary character. 

 
New York County Nat’l Bank v. Massey, 192 U.S. 138, 145 (1904).  
 
 Thus, the debtor’s interest and that of the estate at the time of filing was an 

interest in the debt owed to the debtor by the bank.  The courts below and the 

Trustee seemingly take the common layman’s perspective that the “money” in the 

Debtor’s account was tangible property of the Debtor, merely held by bank for her 

Case: 11-16019     12/12/2012          ID: 8436265     DktEntry: 16-2     Page: 26 of 62



  

 
 

18 

use.  Cases cited by the Trustee that hold debtors responsible for turning over “the 

funds” in their bank account at the inception of the case suffer from the same flaw.  

Tr. Brief at 14.  See, e.g., Yoon v. Minter-Higgins, 399B.R. 34 (N.D. Ind. 2008); In 

re Sawyer, 324 B.R. 115, 121 (Bankr. D. Ariz. 2005); In re Maurer, 140 B.R 744 

(D. Minn. 1992).  However, a check in the hands of a payee is nothing more than 

an order given by a party having a claim to the funds in the hands of the bank.  See 

Nev. Rev. Stat. § 104.3409 & cmt 4.  The debtor’s claim against the bank is not 

reduced until the bank agrees to honor the check.   

B.  The Code Provides A Comprehensive Scheme For Dealing With Bank 
Accounts. 
 
 Bank accounts and other debts owed to the debtor at the commencement of 

the case are governed by section 521(a)(1) and Fed. R. Bank. P. 1007(b)(1) and 

4002(3). In re Pyatt, 348 B.R. 783, 785 (B.A.P. 8th Cir. 2006); see also In re 

Taylor, 332 B.R. 609, 612 (Bankr. W.D. Mo. 2005); In re Figueria, 163 B.R. 192, 

194 (Bankr. D. Kan. 1993).  In addition, sections 521(a)(4) and 542(b) and Fed. R. 

Bankr. P. 2015(a)(4) are also an integral part of the system for dealing with debts 

owed to the debtors. 

 Section 521 describes the duties of the debtor in a bankruptcy case.   Section 

521(a)(4) requires a debtor to surrender to the trustee all property of the estate.  

Debts owed to the debtor, as intangible assets, are not capable of being physically 

surrendered.  However, such debts may be constructively surrendered by informing 
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the trustee of their existence.  Notice of debtor’s bank accounts, i.e., the debt owed 

by the bank to the debtor, may be provided to the trustee at the commencement of 

the case in one of two ways.  First, section 521(a)(1)(B) and Rule 1007(b)(1) 

require a debtor to file a list of assets and liabilities.  Assets include “debts” owed 

to a debtor.  Schedule B specifically requires the debtor to list assets such as 

“checking, savings, and other financial accounts...”    Thus, the filing of Schedule 

B with the specified information detailing the debt serves as constructive surrender 

of the debt to the trustee, at least to the extent the asset has not been claimed as 

exempt property under section 522.  If the debtor, however, does not file this 

schedule with the petition, Rule 4002(3) requires the debtor to inform the trustee 

immediately in writing of the name and address of every person holding money or 

property subject to the debtor’s withdrawal or order. Written notice in compliance 

with Rule 4002(3) would also constitute constructive surrender a bank account.  

 While the debtor has a duty to notify the trustee of the existence of the debt 

owed, the obligor of a “debt that is property of the estate and that is matured, 

payable on demand, or payable on order” is instructed to pay such debt to the 

trustee, except if it may be claimed as exempt or to the extent such debt may be 

subject to offset.  11 U.S.C. § 542(b); see In re Franklin, 254 B.R. 718, 721 

(Bankr. W.D. Tenn. 2000)(“Citizens’ checking account become ‘property of the 

estate’ and the bank became obliged to turn over the account balance to the 
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trustee)(emphasis added); In re Mills, 167 B.R. 663, 664 (Bankr. D. Kan. 

1994)(“When the debtor filed his bankruptcy petition, his credit union deposit 

account became property of the estate pursuant to § 541(a), and the credit union 

became obliged to turn the account balance over to the trustee pursuant to § 

542)(emphasis added).  To facilitate the collection of such debts, Rule 2015(a)(4) 

directs the trustee to give notice as soon as possible to every entity known to be 

holding money or property subject to withdrawal or order of the debtor, including 

every bank, savings, or building and loan association…”   

 In this case, the record is silent as to whether the debtor, the bank, or the 

trustee followed these procedures for handling bank accounts and other debts owed 

to the debtor.  However, even if they did not, the fact is that the property of the 

estate was dissipated.  The question is who is responsible for reimbursing the 

estate. 

 

V.  The Payees, Having Received Preferential Treatment at the Expense of the 
Estate, Should Be Responsible for Reimbursing the Property, or Its Proceeds. 
 

The three potential parties that could be liable for reimbursing the estate for 

the amount of the checks cashed post-petition are the bank, the payees, or the 

debtor.   

 The Bank:  Apparently, the bank in this case had no knowledge of the 

bankruptcy when it honored the debtor’s checks post-petition.  As a result, it is 
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absolved from liability for honoring those checks.  11 U.S.C. § 542(c).  The fact 

the section 542(c) allows a financial institution without notice of the bankruptcy 

filing to honor checks post-petition with impunity is a recognition of the 

commercial realities and competing statutory requirements imposed on financial 

institutions.  In re Mills, 167 B.R. at  664. 

 The Payee:  Section 549 affords the trustee broad authority to avoid 

unauthorized transfers of a debtor’s property that occur after filing of the 

bankruptcy petition. See In re Pyatt, 486 F.3d 423, 429-30 (8th Cir. 2007); In re 

Kingsley, 208 B.R. 918 (B.A.P. 8th Cir. 1997); In re Thomas, 311 B.R. 75, 78 

(Bankr. W.D. Mo. 2004).  A principal purpose of these provisions is to promote 

equity among creditors. The payees were creditors of the debtors at the 

commencement of the case, and to make them reimburse the trustee only deprives 

the payees of preferential treatment.  See Bank of Marin v. England, 385 U.S. 99, 

102, 87 S. Ct. 274 (1966).  If the post-petition transfers are not recovered from the 

payees, then they receive a windfall because they get the full amount of the 

unauthorized transfer while depriving other creditors of a share in those funds.  In 

addition, a payee who was not paid in full could still file and be paid on its claim in 

the bankruptcy case, resulting in a total recovery that is more than the payees pro 

rata share.  Such a result would violate the Bankruptcy Code’s equitable 

distribution scheme.  See Howard Delivery Service, Inc. v. Zurich American Ins. 

Case: 11-16019     12/12/2012          ID: 8436265     DktEntry: 16-2     Page: 30 of 62



  

 
 

22 

Co., 126 S.Ct. 2105, 2114, 165 L.Ed.2d 110 (2006)(holding that claims for 

workers' compensation insurance premiums do not qualify for § 507(a)(5) priority 

and noting that preferential treatment of a class of creditors is in order only when 

clearly authorized by Congress) (citations omitted).   Here Payees who are 

permitted to keep full amount of the checks cashed post-petition when other 

unsecured creditors may only receive a pro rata portion of their debt, or nothing at 

all violates the policy of equality of distribution.  See id.  Both the plain language 

of the Code and the equities of this case point to the payees as the appropriate 

parties to reimburse the estate. 

 The district court properly concluded that the Trustee is not left without a 

remedy for recovering the dissipated funds.  Section 549, which relates to post-

petition transfers of estate property, provides the appropriate mechanism for the 

return of the funds from the payees.   In fact, the Trustee in this case used section 

549 to recover the portion of disputed funds from the Debtor’s attorney.  See In re 

Hensen, No. 09-24347, Docket #34, Complaint for Avoidance of Pre-Petition and 

Post-Petition Transfers (Bankr. D. Nev. Jan. 19, 2010).  To allow a trustee to 

utilize both section 542 and section 549 in these circumstances would, as the 

district court pointed out, permit the trustee to obtain a double satisfaction, a result 

certainly not intended by the Code. Since there is no doubt the trustee has a remedy 

under section 549, there is simply no reason to twist the language of section 542 
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beyond its plain meaning and historical purpose in order to provide an additional 

remedy to the Trustee. 

 It is unclear why the Trustee did not proceed against other payees as he 

proceeded against the Debtor’s attorney. To the extent that the Trustee suggests 

that going after the payees is too much trouble for such nominal assets, the 

question is raised whether the Trustee should be pursuing nominal assets in the 

first place.  See 5 COLLIER ON BANKRUPTCY ¶ 554.02[7][a] (“Congress has 

encouraged  the abandonment of nominal assets”); 6 COLLIER ON BANKRUPTCY  

¶ 704.02[1] (trustees are strongly discouraged from liquidating assets in nominal 

asset cases); United States Trustee Chapter 7 Handbook § 4A (October 1, 

2012)(“A trustee shall not administer an estate or an asset in an estate where the 

proceeds of liquidation will primarily benefit the trustee or the professionals, or 

unduly delay the resolution of the case…the trustee must consider whether 

sufficient funds will be generated to make a meaningful distribution to unsecured 

creditors…”).  This directive to abandon minimal amounts of property deals with 

the practical problem that debtors have no way of controlling when checks, often 

written well before the petition date to pay ordinary living expenses, are cashed.  In 

practice, most trustees have followed the directives to abandon nominal assets and 

have not attempted to obtain small amounts of outstanding checks that have not 

been cashed as of the petition date.  If the asset of the estate is sufficient to result in 
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a meaningful distribution to creditors, the trustee can file a proceeding under 

section 549. If not, the trustee should not be seeking to administer it. 

The Debtor:  In this case, the Trustee has presented no evidence that the debtor 

engaged in fraudulent behavior or acted in bad faith.  Henson, 449 B.R. at 113 

(“There is no allegation of fraudulent intent on her part when she wrote the checks 

pre-petition.”).  The debtor simply wrote checks prepetition that had not yet been 

cashed by the payees. The trustee has not shown that the debtor did anything 

wrong that has caused prejudice to the estate. Nevertheless, the Trustee argues that 

the debtor should be required to essentially pay the same bills twice—once to the 

payees of the check and once to the Trustee.  The Trustee further suggests that 

making the debtor pay twice is “a quick and just result to recover property of the 

estate that was utilized by the debtor.”  Tr. Brief at 15.  Contrary to the Trustee’s 

suggestion, it is not equitable to require a debtor in bankruptcy to pay creditors 

twice because the Trustee has the power to recover funds in the hands of payees, 

but refuses to do so. 
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CONCLUSION 

For the reasons stated herein, the decision of the district court should be 

affirmed. 

 

/s/ Tara Twomey           
NATIONAL ASSOC. OF CONSUMER 
BANKRUPTCY ATTORNEYS, AMICUS 
CURIAE 
By Its Attoney: Tara Twomey, Esq. 
National Consumer Bankruptcy Rights Center 
1501 The Alameda 
San Jose, CA 95126 
(831) 229-0256 
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ADDENDUM A 
Selected Sections of the Bankruptcy Code 

 
11 U.S.C. § 521 
(a) The debtor shall— 
(4) if a trustee is serving in the case or an auditor is serving under section 586 (f) of 
title 28, surrender to the trustee all property of the estate and any recorded 
information, including books, documents, records, and papers, relating to property 
of the estate, whether or not immunity is granted under section 344 of this title; 
 
11 U.S.C. § 542 
(a) Except as provided in subsection (c) or (d) of this section, an entity, other than 
a custodian, in possession, custody, or control, during the case, of property that the 
trustee may use, sell, or lease under section 363 of this title, or that the debtor may 
exempt under section 522 of this title, shall deliver to the trustee, and account for, 
such property or the value of such property, unless such property is of 
inconsequential value or benefit to the estate. 
(b) Except as provided in subsection (c) or (d) of this section, an entity that owes a 
debt that is property of the estate and that is matured, payable on demand, or 
payable on order, shall pay such debt to, or on the order of, the trustee, except to 
the extent that such debt may be offset under section 553 of this title against a 
claim against the debtor. 
(c) Except as provided in section 362 (a)(7) of this title, an entity that has neither 
actual notice nor actual knowledge of the commencement of the case concerning 
the debtor may transfer property of the estate, or pay a debt owing to the debtor, in 
good faith and other than in the manner specified in subsection (d) of this section, 
to an entity other than the trustee, with the same effect as to the entity making such 
transfer or payment as if the case under this title concerning the debtor had not 
been commenced. 
(d) A life insurance company may transfer property of the estate or property of the 
debtor to such company in good faith, with the same effect with respect to such 
company as if the case under this title concerning the debtor had not been 
commenced, if such transfer is to pay a premium or to carry out a nonforfeiture 
insurance option, and is required to be made automatically, under a life insurance 
contract with such company that was entered into before the date of the filing of 
the petition and that is property of the estate. 
(e) Subject to any applicable privilege, after notice and a hearing, the court may 
order an attorney, accountant, or other person that holds recorded information, 
including books, documents, records, and papers, relating to the debtor’s property 
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or financial affairs, to turn over or disclose such recorded information to the 
trustee. 
 
11 U.S.C. § 543 
(a) A custodian with knowledge of the commencement of a case under this title 
concerning the debtor may not make any disbursement from, or take any action in 
the administration of, property of the debtor, proceeds, product, offspring, rents, or 
profits of such property, or property of the estate, in the possession, custody, or 
control of such custodian, except such action as is necessary to preserve such 
property. 
(b) A custodian shall— 
(1) deliver to the trustee any property of the debtor held by or transferred to such 
custodian, or proceeds, product, offspring, rents, or profits of such property, that is 
in such custodian’s possession, custody, or control on the date that such custodian 
acquires knowledge of the commencement of the case; and 
(2) file an accounting of any property of the debtor, or proceeds, product, 
offspring, rents, or profits of such property, that, at any time, came into the 
possession, custody, or control of such custodian. 
(c) The court, after notice and a hearing, shall— 
(1) protect all entities to which a custodian has become obligated with respect to 
such property or proceeds, product, offspring, rents, or profits of such property; 
(2) provide for the payment of reasonable compensation for services rendered and 
costs and expenses incurred by such custodian; and 
(3) surcharge such custodian, other than an assignee for the benefit of the debtor’s 
creditors that was appointed or took possession more than 120 days before the date 
of the filing of the petition, for any improper or excessive disbursement, other than 
a disbursement that has been made in accordance with applicable law or that has 
been approved, after notice and a hearing, by a court of competent jurisdiction 
before the commencement of the case under this title. 
(d) After notice and hearing, the bankruptcy court— 
(1) may excuse compliance with subsection (a), (b), or (c) of this section if the 
interests of creditors and, if the debtor is not insolvent, of equity security holders 
would be better served by permitting a custodian to continue in possession, 
custody, or control of such property, and 
(2) shall excuse compliance with subsections (a) and (b)(1) of this section if the 
custodian is an assignee for the benefit of the debtor’s creditors that was appointed 
or took possession more than 120 days before the date of the filing of the petition, 
unless compliance with such subsections is necessary to prevent fraud or injustice. 
 
11U.S.C. § 549 
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(a) Except as provided in subsection (b) or (c) of this section, the trustee may avoid 
a transfer of property of the estate— 
(1) that occurs after the commencement of the case; and 
(2) 
(A) that is authorized only under section 303 (f) or 542 (c) of this title; or 
(B) that is not authorized under this title or by the court. 
(b) In an involuntary case, the trustee may not avoid under subsection (a) of this 
section a transfer made after the commencement of such case but before the order 
for relief to the extent any value, including services, but not including satisfaction 
or securing of a debt that arose before the commencement of the case, is given 
after the commencement of the case in exchange for such transfer, notwithstanding 
any notice or knowledge of the case that the transferee has. 
(c) The trustee may not avoid under subsection (a) of this section a transfer of an 
interest in real property to a good faith purchaser without knowledge of the 
commencement of the case and for present fair equivalent value unless a copy or 
notice of the petition was filed, where a transfer of an interest in such real property 
may be recorded to perfect such transfer, before such transfer is so perfected that a 
bona fide purchaser of such real property, against whom applicable law permits 
such transfer to be perfected, could not acquire an interest that is superior to such 
interest of such good faith purchaser. A good faith purchaser without knowledge of 
the commencement of the case and for less than present fair equivalent value has a 
lien on the property transferred to the extent of any present value given, unless a 
copy or notice of the petition was so filed before such transfer was so perfected. 
(d) An action or proceeding under this section may not be commenced after the 
earlier of— 
(1) two years after the date of the transfer sought to be avoided; or 
(2) the time the case is closed or dismissed. 
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ADDENDUM B 

Bankruptcy Act of 1898, § 257, added by Act of June 22, 1938, ch. 575, § 1 
(1938). 

 

 
 

1 of 1 DOCUMENT 
 

Collier on Bankruptcy, Sixteenth Edition 
  

Copyright 2012, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
 

App. Pt. 3 Bankruptcy Act of 1898 
 App. Pt. 3(a) The Bankruptcy Act of 1898 
 CHAPTER X Corporate Reorganizations 

  (United States Code, Title 11, Chap. 10, Secs. 501-676.) 
  Article XIV Prior Proceedings. 

  (11 U.S.C. ßß 656-659.) 
 

A-3a Collier on Bankruptcy Sec. 257 
 
 
  
Sec. 257.  
 
  
  
The trustee appointed under this chapter, upon his qualification, or if a debtor is continued in 
possession, the debtor, shall become vested with the rights, if any, of such prior receiver or 
trustee in such property and with the right to the immediate possession thereof. The trustee or 
debtor in possession shall also have the right to immediate possession of all property of the 
debtor in the possession of a trustee under a trust deed or a mortgagee under a mortgage. 
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ADDENDUM C 
Report of the Commission on the Bankruptcy Laws of the United States, H.R. Doc. 
No. 137, 93rd Cong., 1st Sess. (1973), available at B-4c COLLIER ON BANKRUPTCY 

§ 4-502 
 

 
 

1 of 1 DOCUMENT 
 

Collier on Bankruptcy, Sixteenth Edition 
  

Copyright 2012, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
 

App. Pt. 4 Bankruptcy Reform Act of 1978 
 App. Pt. 4(c) Report of the Commission on the Bankruptcy Laws of the United States, H.R. 

Doc. No. 137, 93rd Cong., 1st Sess. (1973) 
 CHAPTER IV. PROVISIONS APPLICABLE TO CASES UNDER MORE THAN ONE 

CHAPTER 
 Part 5. Debtor's Duties and Benefits 

 
B-4c Collier on Bankruptcy Section 4-502 

 
ß 4-502  Duties of Disclosure and Turnover of Property. 
 
    
  
 (a)   Duties of Debtor. In addition to performing other duties prescribed by the Act and by rules 
promulgated by the administrator thereunder, the debtor shall (1) attend and submit to 
examination as directed by the administrator pursuant to section 4-310; (2) attend at the hearing, 
if any, on a complaint objecting to discharge, seeking revocation of a discharge, or seeking the 
setting aside of an order of confirmation, and testify if called as a witness; (3) promptly after the 
direction of relief under section 4-203 or 4-210, inform the administrator in writing as to the 
location of real property he owns and the name and address of every person holding money or 
property subject to his withdrawal or order; (4) if requested by the trustee, file a statement 
  
[124] 

of executory contracts and unexpired leases to which he is a party; (5) cooperate with the 
receiver or trustee in the preparation of any inventory and the examination of claims; and (6) 
surrender to the receiver, if one is appointed, or to the trustee all property of the estate, including 
any documents and records relating thereto. 
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 (b)   Duties of Officers, Directors, Controlling Equity Security Holders, Partners, and Other 
Persons in Control. If the debtor is a corporation, the administrator or the court may designate 
any or all of its officers, members of its board of directors or similar controlling body, a 
controlling equity security holder or member, or any other person in control to perform the duties 
specified in subdivision (a) of this section. If the debtor is a partnership, the administrator or the 
court may similarly designate any or all of its general partners or any other person in control to 
perform such duties. 

 NOTE 

1. This section is derived from ß 7a of the present Act and Proposed Rules 402 and 13-402. 
The obligation imposed by present ß 7a(8) and (9) to file schedules of property and debts and a 
statement of affairs is omitted because it is contemplated that the administrator will by rule 
prescribe the form and content of such information to be submitted by the debtor. 

2. Subdivision (a). Clause (1) implements ß 4-310, providing for examinations. Clause (2) 
preserves the policy of present ß 7a(1) by requiring the debtor to attend and testify at any hearing 
on a complaint objecting to discharge and adds a similar obligation to attend and testify at 
hearings on a complaint seeking revocation of discharge or setting aside of an order of 
confirmation. Clause (3) implements the provisions of ß 4-605(c) on constructive notice and the 
obligations imposed on the trustee and receiver by ß 4-306(1) to file and give notice. Clause (4) 
obligates the debtor to assist the trustee in acquiring information about executory contracts on 
request. Clause (5) imposes a similar obligation to assist the trustee or receiver in preparing an 
inventory, if one is required by the administrator pursuant to ß 4-306(2), and in the examination 
of claims. Clause (6) adds a new express requirement that the debtor promptly surrender to the 
trustee or receiver all property of the estate. 

3. Subdivision (b) is derived from ß 7b of the present Act, but limits the obligations imposed 
to those designated by the administrator or the court. The categories of persons who may be so 
designated are in one respect more limited than under present ß 7b, being confined to 
stockholders or members of corporations who are in control. In other respects the categories are 
more broadly defined, extending to general partners of a partnership and to any person in control 
of a corporation or a partnership. 
  
[125] 
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ADDENDUM D 

2 J. Moore, COLLIER ON BANKRUPTCY ¶ 23.10(2), pp 568-69 (14th ed. 1972) 
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ADDENDUM E 
Hearings on H.R. 31 & H.R. 32 Before the Subcomm. on Civil & Constitutional 

Rights of the House Comm. on the Judiciary, 94th Cong. (1975-76) (prepared 
statement of Leon S. Foreman) 
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ADDENDUM F 
Staff of Subcomm. On Civil & Const. Rights of House Comm. on Judiciary, 95th 

Cong., 1st Sess., Table of Derivation of H.R. 8200 at 12 (Comm. Print 1977) 
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