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 1  

STATEMENT OF INTEREST  
 
 Incorporated in 1992, the National Association of Consumer Bankruptcy 

Attorneys (NACBA) is a non–profit organization consisting of more than 4,400 

consumer bankruptcy attorneys nationwide.  NACBA’s corporate purposes include 

education of the bankruptcy bar and the community at large on the uses and misuses 

of the consumer bankruptcy process. Additionally, NACBA is the only national 

association of attorneys organized for the specific purpose of protecting the rights of 

consumer bankruptcy debtors. NACBA has filed amicus curiae briefs in various 

courts seeking to protect the rights of consumer bankruptcy debtors.  See, e.g., 

Kawaauhau v. Geiger, 523 U.S. 57 (1998); Cardinal Stritch Univ. v. Kuehn, 563 F.3d 289 

(7th Cir. 2009). 

 The NACBA membership has a vital interest in the outcome of this case. 

Whether an Individual Retirement Account inherited from someone other than the 

spouse of the debtor is exempt from property of the debtor’s estate is an issue that 

continues to arise frequently in consumer bankruptcy proceedings throughout the 

United States, including within the geographic limits of the Seventh Circuit. NACBA 

believes that the district court in this case reached the correct result in recognizing an 

exemption for the inherited IRA at issue here.  NACBA files this brief to show why 

the district court’s ruling was correct and to address the various unpersuasive 

arguments to the contrary advanced by the trustee, creditor and their amicus NABT 

(collectively referred to as the “Trustee”).  
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 2  

CONSENT  

 This brief is being filed with the consent of all parties.  

SUMMARY OF ARGUMENT  

 In all of the appellate cases and every other case that remains good law, courts 

considering the question presented have concluded that an Individual Retirement 

Account inherited from someone other than the spouse of the debtor may be 

exempted from the debtor’s estate pursuant to the plain language of the Bankruptcy 

Code and the Internal Revenue Code.  The result that the district court reached in this 

case, holding the debtor properly exempted an inherited IRA from the debtor’s estate, 

accords with all the courts to address the issue, and for good reason.  Application of 

the plain language of the Bankruptcy Code is mandatory here because it does not 

produce an utterly absurd result demonstrably at odds with legislative intent. See United 

States v. Ron Pair Enterprises, 489 U.S. 235, 242 (1989) (construing Bankruptcy Code). 

In the absence of such a result, a court is not empowered to depart from the outcome 

that the language of the applicable statutes dictates. See Kerr v. Puckett, 138 F.3d 321, 

323 (7th Cir. 1998) (court should implement the language actually enacted—provided 

the statute is not internally inconsistent or otherwise absurd). 

 The trustee’s portrayal of the district court’s decision as failing to reflect 

Congress’s likely intent is not based on the express language of the statutes in 

question—which provide the clearest guide to Congress’s intent—nor on any 

legislative history accompanying those statutes. Rather, the trustee’s logic amounts to 
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the following unpersuasive syllogism: (a) because Congress intended to exempt from 

the estate money that the debtor himself or herself saved for retirement in an IRA, it 

necessarily follows that (b) Congress did not intend to exempt from the estate money 

contained in an inherited IRA that does not represent funds saved for the debtor’s 

own retirement.  As a simple matter of logic, conclusion “(b)” does not follow from 

premise “(a).” 

 Even if this Court could focus solely on policy arguments to the exclusion of 

the statutory language that compels affirmance, which of course this Court cannot 

and should not do, the trustee’s arguments overlook two central policies favoring the 

debtor’s side of this argument. First, when Congress enacted the Bankruptcy Abuse 

Prevention and Consumer Protection Act of 2005 (BAPCPA), Congress intended to 

expand the protection for tax–favored retirement plans by enacting standard federal 

exemptions to take the place of the patchwork of state law exemptions that 

sometimes did not suffice to exempt inherited IRAs from the debtor’s estate. And, 

second, exempting the funds contained in inherited IRAs from a debtor’s estate is 

entirely logical when one considers that the money contained in an inherited IRA 

becomes available to the debtor over time, according to a distribution formula 

specified in tax law.  Thus, money contained in an inherited IRA is appropriately 

exempted from the debtor’s estate in accordance with the plain language of the 

Bankruptcy Code and Internal Revenue Code and the policy of BAPCPA to 

coordinate those bodies of law. 
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ARGUMENT FOR AMICUS CURIAE  

I. The Plain Language of the Relevant Statutes, Pertinent Appellate Court, 
Bankruptcy Court and District Court Rulings Support the Affirmance of 
the District Court’s Order. 

 
 The U.S. District Court for the Western District of Wisconsin correctly 

recognized as exempt from the debtor’s estate the funds contained in an Individual 

Retirement Account that debtor Heidi Heffron-Clark inherited from her mother, 

Ruth A. Heffron.  The district court reasoned that such funds qualify as exempt 

pursuant to the plain language of 11 U.S.C. § 522(b)(3)(C), where the debtor has 

elected or is required to take state law exemptions under subsection 522(b)(3)(A). (For 

debtors who elect federal exemptions, the Code grants the same protection to IRAs 

under subsection 522(d)(12)1). Each of those subsections of the Bankruptcy Code 

exempts from the debtor’s estate “[r]etirement funds to the extent that those funds 

are in a fund or account that is exempt from taxation under section 401, 403, 408, 

408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986.” 

 There is no dispute that the funds in question were in one of the specified 

accounts while Heidi Heffron-Clark’s mother was alive, nor is there any legitimate 

dispute that the funds were transferred, by means of a lawful and appropriate trustee–

                                                
1 Pursuant to 11 U.S.C. § 522(b)(1), an individual debtor is entitled to exempt from 
property of the estate, at the debtor’s option, either the property covered by 
subsection 522(b)(2) (which in turn references property specified under subsection 
522(d)) or the property listed in subsection 522(b)(3).  The former election is referred 
to as choosing “federal exemptions”; the latter, “state exemptions.”  
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to–trustee transaction, into one of those specified accounts when the IRA was 

inherited by Heidi Heffron-Clark as the result of her mother’s death. The transfer did 

not affect their exempt status under the Bankruptcy Code. 11 U.S.C. § 522(b)(4)(C).  

Moreover, the funds at issue remained in that tax-exempt transferee account as of the 

date of filing of the petition.  11 U.S.C. § 408(e). 

 There is no dispute that the money contained in the inherited IRA constituted 

“retirement funds” when that money was originally deposited into the IRA. It is the 

argument of the Trustee that the money contained in the inherited IRA does not 

constitute “retirement funds” of Heidi Heffron-Clark, and that therefore the money does 

not qualify for the specified exemption.  (Br. at 14-15)  The Trustee suggests that the 

retirement funds in the IRA of the debtor’s mother, Ruth Heffron, ceased to be 

retirement funds upon her death.  (Br. at 15).  This argument, however, has been 

rejected by the Fifth Circuit Court of Appeals, the Eighth Circuit’s Bankruptcy 

Appellate Panel, the Ninth Circuit’s Bankruptcy Appellate Panel and nearly every 

other federal district court and bankruptcy court to have considered it. 

 All of those courts have reasoned that so long as the money in an inherited 

IRA was originally contributed as “retirement funds” (which, by definition, is 

necessarily so in cases of this kind), and so long as the money is now contained in one 

of the specified tax exempt accounts (which is indisputably the fact here and was also 

true in the other referenced rulings), an inherited IRA is exempt from the debtor’s 

bankruptcy estate under the plain language of the Bankruptcy Code. See 26 U.S.C.  
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(“Internal Revenue Code” or “IRC”) § 408(e)(1) (recognizing that “Any individual 

retirement account is exempt from taxation under this subsection ....”); 11 U.S.C. 

§ 522(d)(12) (exempting from the debtor’s bankruptcy estate “[r]etirement funds to 

the extent that those funds are in a fund or account that is exempt from taxation 

under section . . . 408 . . . of the Internal Revenue Code of 1986”), § 522(b)(4)(C) 

(funds do not cease to qualify for exemption under subsection (b)(3)(C) or (d)(12) if 

directly transferred from one account that is tax-exempt under IRC § 408 to another 

account that is tax-exempt under IRC § 408); see Mullen v. Hamlin, 465 B.R 863, 871 

(B.A.P. 9th Cir. 2012).  Nothing in subsection 522(b)(4)(C) requires that the account 

into which the funds are transferred be one established or maintained for the 

transferee’s retirement, nor that the funds in that account necessarily have been saved 

by the transferee in contemplation of her retirement.  All that the statute requires is 

that the transferee account be one that is “exempt from taxation under” certain 

Internal Revenue Code provisions.  Heidi Heffron-Clark’s account, into which her 

late mother’s retirement funds were transferred, is in fact tax exempt under these 

provisions of tax law. 

 Two statutory provisions—subsection 408(e)(1) of the Internal Revenue Code 

and subsection 522(b)(3)(C) of the Bankruptcy Code—speak directly to the question 

presented in this case. Applying the plain language of those two statutes, the district 

court in this case correctly ruled that the IRA that Heidi Heffron-Clark’s inherited 

from her mother is exempt from Ms. Heffron-Clark’s bankruptcy estate. 
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 The trustee’s argument to the contrary, that an inherited IRA receives its tax-

exempt status under 26 U.S.C. § 402(c)(11)(A)(i), which is not one of the Internal 

Revenue Code sections specified in 11 U.S.C. § 522(b)(3)(C) and (d)(12) (Br. at 21), is 

simply wrong.  The Fifth Circuit Court of Appeals and the Ninth Circuit Bankruptcy 

Appellate Panel quickly dispatched similar arguments in Chilton v. Moser, 674 F.3d 486, 

489 (5th Cir. 2012), and Hamlin, 465 B.R. at 874, respectively.  Subsection 

402(c)(11)(A) deals with distributions into IRAs “from an eligible retirement plan 

described in paragraph (8)(B)(iii)” of subsection 402(c), that is, from “a qualified 

trust”; it does not deal with IRA-to-IRA transfers. Where the transfer is from an IRA, 

as here, the source account is listed separately and specifically in paragraph (8)(B)(i), 

not (8)(B)(iii), so subsection 402(c)(11), by its terms, does not apply. Further the 

relevant inquiry is whether the distributions from the IRA are exempt from taxation 

under one of the specified sections at the time of the petition.  See Chilton, 674 F.3d at 

490; Hamlin, 465 B.R. at 873.  Section 408(e)(1) of the Internal Revenue Code, which 

11 U.S.C. § 522(b)(3)(C) does expressly mention as the source for tax exemption, 

provides the tax exemption by its express terms: “Any individual retirement account is 

exempt from taxation under this subsection....” Because an inherited IRA, under tax 

law, is simply a type of IRA, § 408 necessarily applies to inherited IRAs, and thus 

§ 522(b)(3)(C)’s requirement of a listed tax exemption is satisfied for purposes of 

establishing an exclusion for an inherited IRA from the debtor’s estate. 
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 8  

 As the Fifth Circuit Court of Appeals correctly recognized when construing the 

parallel requirements of § 522(d)(12), the statute in question here: 

Imposes two requirements before a debtor may claim an exemption 
under that section: (1) the amount the debtor seeks to exempt must be 
retirement funds; and (2) the retirement funds must be in an account 
that is exempt from taxation under one of the provisions of the Internal 
Revenue Code set forth therein. 
 

Chilton, 674 F.3d at 488, citing Doeling v. Nessa, 426 B.R. 312, 314 (B.A.P. 8th Cir. 

2010); Hamlin, 465 B.R. at 870.  In Chilton, the court recognized that both statutory 

conditions were met.  674 F.3d at 489-90.  The funds remained tax-exempt and thus 

protected upon transfer following their inheritance.  That ended the matter, as it 

should here. 

 In Chilton, the court rejected the precise arguments on which the Trustee so 

heavily relies in seeking reversal in this case: 

the plain meaning of the statutory language refers to money that was “set 
apart” for retirement. Thus, the defining characteristic of “retirement funds” is 
the purpose they are “set apart” for, not what happens after they are “set 
apart.” Here, there is no question that the funds contained in the debtors’ 
inherited IRA were “set apart” for retirement at the time Heil deposited them 
into an IRA. This reasoning finds further support from 11 U.S.C. § 
522(b)(4)(C), which provides that “a direct transfer of retirement funds from 1 
fund or account that is exempt from taxation under section . . . 408 . . . of the 
Internal Revenue Code of 1986, . . . shall not cease to qualify for exemption 
under . . . subsection (d)(12) by reason of such direct transfer.” In other words, 
the direct transfer of “retirement funds” does not alter their status as 
“retirement funds.” As we see no reason to interpret the statutory language 
differently from its plain meaning, we hold that the $170,000 contained in the 
inherited IRA constitute “retirement funds” as that phrase is used in section 
522(d)(12). 
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Id. at 489; see also Hamlin, 465 B.R. at 873-74; Nessa, 426 B.R. at 314 (footnote 

omitted).  See also Ransom v. FIA Card Services, Inc., 562 U.S. —, 131 S. Ct. 716, 723-24 

(2011) (language of Bankruptcy Code is starting point; “ordinary meaning” determines 

significance of undefined words and phrases); Rousey v. Jacoway, 544 U.S. 320, 329-30 

(2005) (same; discussing pre-BAPCPA exemption for IRAs).  

Funds held in an inherited IRA do not lose their original status as “retirement 

funds” under federal law due to the transfer from one tax exempt account to another 

and an inherited IRA remains tax exempt under 26 U.S.C. § 408(e)(1), which expressly 

provides that “[a]ny individual retirement account is exempt from taxation . . . .” 

Chilton, 674 F.3d at 489. See also Hamlin, 465 B.R. at 871; Nessa , 426 B.R. at 314 

(B.A.P. 8th Cir. 2010); In re Johnson, 2011 WL 1674928 (Bankr. W.D. Wash. May 4, 

2011); In re Tabor, 433 B.R. 469 (Bankr. M.D. Pa. 2010), aff’d sub nom. Bierbach v. Tabor, 

No. 10–cv–1580 (M.D. Pa. Dec. 2, 2010) (unreported); In re Thiem, 2011 WL 182884 

(Bankr. D. Ariz. Jan. 19, 2011); In re Weilhammer, 2010 WL 3431465 (Bankr. S.D. Cal. 

Aug. 30, 2010); and In re Kuchta, 434 B.R. 837, 843 (Bankr. N.D. Ohio 2010).  

 The legal analysis contained in the decisions listed in the preceding paragraph 

provide strong support for affirmance of the district court’s ruling in this case based 

on the plain language of the Bankruptcy Code and the Internal Revenue Code.  There 

is no foundation in the statutory language to support any different result. 
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II. The Trustee’s Arguments for Reversal Cannot Overcome the Plain 
Language of the Governing Statutory Provisions. 

 
To the extent that the Trustee argues that the reasons for exempting inherited 

IRAs from a debtor’s bankruptcy estate are not as compelling as the reasons for 

exempting IRAs into which the debtor himself or herself has contributed the debtor’s 

own money earmarked for retirement, that argument fails. This Court’s role is not to 

reconsider or question the policy choices that Congress has made as reflected in 

legislation that has been enacted. See Schwab v. Reilly, 560 U.S. —, 130 S. Ct. 2652, 

2667 (2010) (construing § 522(l); “none of Reilly’s policy arguments can overcome the 

Code provisions”); Kerr v. Puckett, 138 F.3d 321 (7th Cir. 1998). 

 The Trustee’s argument falls far short of establishing that the result the plain 

language of the relevant statutes dictates is so absurd or illogical that the language 

must be disregarded in favor of some other result that Congress somehow had in 

mind but nevertheless failed to legislate.  See In re Camp, 631 F.3d 757, 761 (“we 

cannot say that our straightforward interpretation of the plain language of § 522(b)(2) 

and Florida’s opt-out statute is absurd merely because it might increase the potential 

for limited forum shopping”).  “We have stated time and again that courts must 

presume that a legislature says in a statute what it means and means in a statute what it 

says there.”  Connecticut National Bank v. Germain, 503 U.S. 249, 253-54 (1992). 

 The validity of the Trustee’s policy argument is far from clear. When Congress 

enacted the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 
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(“BAPCPA”), Congress elected to expand the protection for tax–favored retirement 

plans by enacting standard federal exemptions to supplement the patchwork of state 

law exemptions that sometimes did not suffice to exempt IRAs from a debtor’s estate. 

Thus, Congress’s decision to enact BAPCPA must be understood as intending to 

provide an exemption for all IRAs regardless of the availability of any exemption 

under applicable state law so that they would not be affected by bankruptcy.  This 

legislative judgment to leave such accounts unaffected by bankruptcy was also 

implemented through several other BAPCPA provisions designed to insulate federal-

tax-protected plans in bankruptcy cases.  See, e.g., 11 U.S.C. §§ 362(b)(19), 523(a)(18), 

541(b)(7), 1322(f). Congress could hardly have been clearer that it simply did not want 

accounts of this sort to be affected in any way by bankruptcy.2  

 Moreover, numerous recent court rulings have recognized an exemption for 

inherited IRAs under BAPCPA, and yet there has been no resulting outcry from 

Congress to overrule or clarify existing statutory law to eliminate the exemption now 

widely recognized as available for inherited IRAs. No bill has even been introduced to 

reverse those results. In other words, Congress has the power to overrule judicial 

decisions if those decisions are incorrectly applying a statute to reach results that 

Congress in fact did not intend. Congress’s failure to attempt to overrule those 

                                                
2 Where Congress did desire a limitation to exist, it imposed one expressly. Thus, for 
example, subsection 522(n) places an aggregate cap of about $1.17 million on the 
protection granted in bankruptcy to any individual debtor’s IRAs. 
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decisions should therefore be viewed as a sign that the case law reached the correct 

result or that Congress is, at a minimum, willing to accept the outcome of those 

rulings. 

 In arguing that one must look to the characteristics of the property in the 

hands of the debtor (Br. at 15), the trustee cites exclusively to an Alabama bankruptcy 

court’s statement of that proposition in In re Navarre, 332 B.R. 24, 31 (Bankr. M.D. 

Ala. 2004)—a pre-BAPCPA case.  But the bankruptcy court’s ruling in that case cited 

no authority for that supposedly critical proposition, and the actual holding in that 

case was merely that under Alabama law (rather than federal law, which is what is at 

issue in this appeal) an inherited IRA does not qualify for an exemption.  See id.  As 

explained above, Congress’s enactment of BAPCPA was intended to make the 

availability of exemptions for inherited IRAs uniform, replacing of the patchwork of 

conflicting state law exemptions that had previously governed that inquiry. 

 The Trustee’s argument based on the “common sense” proposition that funds 

in the hands of a beneficiary cannot be retirement funds is also unavailing.  (Br. at 19). 

Even the debtor who originally contributed funds into an IRA is not necessarily 

required actually to use those funds for retirement; IRS rules explain how and with 

what consequences those funds may be borrowed against or even withdrawn and 

spent.  Yet there is no serious argument that such a debtor cannot exclude the full 

amount of his or her own IRA, as it stands at the time of filing. The mere fact that an 
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IRA is inherited by the heir of the original contributor does not detract from the fact 

that the funds were originally contributed (and thus earmarked) as retirement funds.   

Those funds remain “retirement funds” for purposes of 11 U.S.C. § 522(b)(3)(C) even 

in case of an inherited IRA. Indeed, the very characterization of the account as an 

“inherited individual retirement account,” a characterization that Congress itself has 

opted to apply—see, e.g., 26 U.S.C. §§ 219(d)(4), 402(c)(11)(A), 408(d)(3)(C)—confirms 

that the account consists of “retirement funds”; the “R” in IRA, after all, still stands 

for “retirement.” In other words, an Individual Retirement Account necessarily 

contains “retirement funds,” and Congress’s decision to use the term “inherited IRA” 

preserves the recognition that such an inherited account continues to consist of 

“retirement funds.”  Whether the Trustee’s “common sense understanding” agrees 

with Congress’s determination as to the nature and exemption of inherited IRA’s is 

not relevant.   See Kerr, 138 F.3d at 323 (“Common sense” is a treacherous guide to 

statutory interpretation. One person’s ‘common sense’ is another’s bête noire.  

Statutes are compromises among legislators who may hold incompatible conceptions 

of the public weal).   

 The money at issue in this case was outside the reach of Heffron-Clark’s 

creditors before the inheritance occurred, and it remains outside the reach of her 

creditors to the extent that the debtor chooses to adhere to the time schedule for 

minimum withdrawals as prescribed by the tax laws.  See IRC § 408(a)(6); 26 C.F.R. 

§ 1.408-8, adopting id. § 1.401(a)(9)-1 et seq. (schedule of required distributions); IRS 
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Pub. 590 (“Individual Retirement Arrangements (IRAs)”), at 33-44 (Feb. 2011 rev.). 

Insufficient withdrawals incur a 50% penalty tax; see IRC § 4974(a), Pub. 590, at 44, 

55. Congress acted logically in deciding to exempt funds contained in an inherited 

IRA from the bankruptcy estate of a debtor to the same extent that those funds 

remain tax–exempt in the inherited or transferee account at the time bankruptcy 

protection is sought. See 11 U.S.C. § 522(b)(4)(C). Although Congress certainly could 

have enacted a more limited exemption covering only IRAs transferred from a 

spouse, that is not what Congress in fact did. Because the plain language of the 

statutory provisions that Congress enacted properly controlled the district court’s 

ruling, and because the plain language of those statutes does not produce a result that 

is either absurd or illogical, this Court should affirm the bankruptcy court’s ruling in 

this case. 

III. Congress Has Established the Maximum Amount of Retirement Funds 
that May Be Exempted. 

 
The bankruptcy court, Trustee, and its Amicus NABT take issue with Heffron-

Clark’s ability to exempt approximately $300,000 contained in the inherited IRA.  The 

bankruptcy court began its analysis by noting that Heffron-Clark’s inherited IRA was 

larger than the amounts at issue in Nessa and its progeny.  450 B.R. at 862.  The 

Trustee suggests that Heffron-Clark’s inherited IRA is a “golden-egg” and that 

affirmance of the district court’s opinion will create a “unique estate planning vehicle” 

that Congress did not intend.  (Br. at 19, 23).  Amicus NABT asserts that allowing the 
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exemption would turn a fresh start into a free pass, allowing debtor to walk away with 

approximately $200,000.  (Amicus Br. at 14). 

As the Debtors correctly point out, there is no realistic risk that exempting 

inherited IRA will create new perilous estate planning tools.  (Debtor Br. at 20).  The 

Trustee’s argument to the contrary is entirely unsupported. 

Additionally, the bankruptcy court, the Trustee, and its Amicus NABT fail to 

acknowledge that the money at issue in this case is well below the maximum 

exemption amount set by Congress.  When Congress expanded the exemption for 

certain retirement accounts, it also limited the aggregate value of such exempt assets 

to $1,171,650.  11 U.S.C. § 522(n) (originally $1 million, the amount is adjusted every 

three years for inflation).  The amount can be increased if the interest of justice so 

require.  Id.   Here, Heidi Heffron-Clark sought to exempt approximately $300,000 in 

her inherited IRA.  That amount is only about 25% of what Congress permits a 

debtor to exempt.   

Subject to the dollar limitation set forth in § 522(n), debtors may exempt funds 

in the inherited IRA under § 522(b)(3)(C).  Because the money Heffron-Clark seeks to 

exempt is well below the threshold established by Congress and because the amounts 

that she seeks to exempt are retirement funds in an account that is exempt from 

taxation under one of the specified provisions of the Internal Revenue Code, the 

decision of the district court should be affirmed. 
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CONCLUSION 

 For the reasons set forth above, and for the reasons advanced in the Brief for 

Appellees, amicus curiae the National Association of Consumer Bankruptcy Attorneys 

respectfully requests that the district court’s ruling be affirmed.  

 Respectfully submitted,           Respectfully submitted, 

      __/s/ Tara Twomey_____________ 
NAT. ASSOC. OF CONSUMER BANKRUPTCY 
ATTORNEYS 
BY ITS ATTORNEY: TARA TWOMEY, ESQ. 
NAT.  CONSUMER BANKR. RIGHTS CENTER 
1501 The Alameda  
San Jose, CA 95126  
(831) 229-0256  
tara.twomey@comcast.net  
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Addendum 
 

Sections from the Bankruptcy Code, 11 U.S.C.  
 

§ 522. Exemptions 

 (a) In this section— 

(1) “dependent” includes spouse, whether or not actually dependent; and 

(2) “value” means fair market value as of the date of the filing of the petition or, with respect to 

property that becomes property of the estate after such date, as of the date such property becomes 

property of the estate. 

 

(b) 

(1) Notwithstanding section 541 of this title, an individual debtor may exempt from property of the 

estate the property listed in either paragraph (2) or, in the alternative, paragraph (3) of this 

subsection. In joint cases filed under section 302 of this title and individual cases filed under section 

301 or 303 of this title by or against debtors who are husband and wife, and whose estates are 

ordered to be jointly administered under Rule 1015(b) of the Federal Rules of Bankruptcy 

Procedure, one debtor may not elect to exempt property listed in paragraph (2) and the other debtor 

elect to exempt property listed in paragraph (3) of this subsection. If the parties cannot agree on the 

alternative to be elected, they shall be deemed to elect paragraph (2), where such election is 

permitted under the law of the jurisdiction where the case is filed. 

(2) Property listed in this paragraph is property that is specified under subsection (d), unless the 

State law that is applicable to the debtor under paragraph (3)(A) specifically does not so authorize. 

(3) Property listed in this paragraph is— 

(A) subject to subsections (o) and (p), any property that is exempt under Federal law, other than 

subsection (d) of this section, or State or local law that is applicable on the date of the filing of the 

petition to the place in which the debtor’s domicile has been located for the 730 days immediately 

preceding the date of the filing of the petition or if the debtor’s domicile has not been located in a 

single State for such 730-day period, the place in which the debtor’s domicile was located for 180 

days immediately preceding the 730-day period or for a longer portion of such 180-day period than 

in any other place; 

(B) any interest in property in which the debtor had, immediately before the commencement of the 

case, an interest as a tenant by the entirety or joint tenant to the extent that such interest as a tenant 

by the entirety or joint tenant is exempt from process under applicable nonbankruptcy law; and 

(C) retirement funds to the extent that those funds are in a fund or account that is exempt from 

taxation under section 401, 403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 
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1986. 

 

If the effect of the domiciliary requirement under subparagraph (A) is to render the debtor ineligible 

for any exemption, the debtor may elect to exempt property that is specified under subsection (d). 

(4) For purposes of paragraph (3)(C) and subsection (d)(12), the following shall apply: 

(A) If the retirement funds are in a retirement fund that has received a favorable determination 

under section 7805 of the Internal Revenue Code of 1986, and that determination is in effect as of 

the date of the filing of the petition in a case under this title, those funds shall be presumed to be 

exempt from the estate. 

(B) If the retirement funds are in a retirement fund that has not received a favorable determination 

under such section 7805, those funds are exempt from the estate if the debtor demonstrates that— 

(i) no prior determination to the contrary has been made by a court or the Internal Revenue Service; 

and 

(ii) 

(I) the retirement fund is in substantial compliance with the applicable requirements of the Internal 

Revenue Code of 1986; or 

(II) the retirement fund fails to be in substantial compliance with the applicable requirements of the 

Internal Revenue Code of 1986 and the debtor is not materially responsible for that failure. 

 

(C) A direct transfer of retirement funds from 1 fund or account that is exempt from taxation under 

section 401, 403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986, under 

section 401(a)(31) of the Internal Revenue Code of 1986, or otherwise, shall not cease to qualify for 

exemption under paragraph (3)(C) or subsection (d)(12) by reason of such direct transfer. 

(D) 

(i) Any distribution that qualifies as an eligible rollover distribution within the meaning of section 

402(c) of the Internal Revenue Code of 1986 or that is described in clause (ii) shall not cease to 

qualify for exemption under paragraph (3)(C) or subsection (d)(12) by reason of such distribution. 

(ii) A distribution described in this clause is an amount that— 

(I) has been distributed from a fund or account that is exempt from taxation under section 401, 403, 

408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986; and 
(II) to the extent allowed by law, is deposited in such a fund or account not later than 60 
days after the distribution of such amount. 
. 
. 
. 

(d) The following property may be exempted under subsection (b)(2) of this section: 

(1) The debtor’s aggregate interest, not to exceed $15,000 in value, in real property or personal 
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property that the debtor or a dependent of the debtor uses as a residence, in a cooperative that owns 

property that the debtor or a dependent of the debtor uses as a residence, or in a burial plot for the 

debtor or a dependent of the debtor. 

(2) The debtor’s interest, not to exceed $2,400 in value, in one motor vehicle. 

(3) The debtor’s interest, not to exceed $400 in value in any particular item or $8,000 in aggregate 

value, in household furnishings, household goods, wearing apparel, appliances, books, animals, 

crops, or musical instruments, that are held primarily for the personal, family, or household use of 

the debtor or a dependent of the debtor. 

(4) The debtor’s aggregate interest, not to exceed $1,000 in value, in jewelry held primarily for the 

personal, family, or household use of the debtor or a dependent of the debtor. 

(5) The debtor’s aggregate interest in any property, not to exceed in value $800 plus up to $7,500 of 

any unused amount of the exemption provided under paragraph (1) of this subsection. 

(6) The debtor’s aggregate interest, not to exceed $1,500 in value, in any implements, professional 

books, or tools, of the trade of the debtor or the trade of a dependent of the debtor. 

(7) Any unmatured life insurance contract owned by the debtor, other than a credit life insurance 

contract. 

(8) The debtor’s aggregate interest, not to exceed in value $8,000 less any amount of property of the 

estate transferred in the manner specified in section 542 (d) of this title, in any accrued dividend or 

interest under, or loan value of, any unmatured life insurance contract owned by the debtor under 

which the insured is the debtor or an individual of whom the debtor is a dependent. 

(9) Professionally prescribed health aids for the debtor or a dependent of the debtor. 

(10) The debtor’s right to receive— 

(A) a social security benefit, unemployment compensation, or a local public assistance benefit; 

(B) a veterans’ benefit; 

(C) a disability, illness, or unemployment benefit; 

(D) alimony, support, or separate maintenance, to the extent reasonably necessary for the support of 

the debtor and any dependent of the debtor; 

(E) a payment under a stock bonus, pension, profitsharing, annuity, or similar plan or contract on 

account of illness, disability, death, age, or length of service, to the extent reasonably necessary for 

the support of the debtor and any dependent of the debtor, unless— 

(i) such plan or contract was established by or under the auspices of an insider that employed the 

debtor at the time the debtor’s rights under such plan or contract arose; 

(ii) such payment is on account of age or length of service; and 

(iii) such plan or contract does not qualify under section 401(a), 403(a), 403(b), or 408 of the 

Internal Revenue Code of 1986. 
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(11) The debtor’s right to receive, or property that is traceable to— 

(A) an award under a crime victim’s reparation law; 

(B) a payment on account of the wrongful death of an individual of whom the debtor was a 

dependent, to the extent reasonably necessary for the support of the debtor and any dependent of 

the debtor; 

(C) a payment under a life insurance contract that insured the life of an individual of whom the 

debtor was a dependent on the date of such individual’s death, to the extent reasonably necessary for 

the support of the debtor and any dependent of the debtor; 

(D) a payment, not to exceed $15,000, on account of personal bodily injury, not including pain and 

suffering or compensation for actual pecuniary loss, of the debtor or an individual of whom the 

debtor is a dependent; or 

(E) a payment in compensation of loss of future earnings of the debtor or an individual of whom 

the debtor is or was a dependent, to the extent reasonably necessary for the support of the debtor 

and any dependent of the debtor. 

(12) Retirement funds to the extent that those funds are in a fund or account that is exempt from 

taxation under section 401, 403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 

1986. 

. 

. 

. 

(n) For assets in individual retirement accounts described in section 408 or 408A of the Internal 

Revenue Code of 1986, other than a simplified employee pension under section 408(k) of such Code 

or a simple retirement account under section 408(p) of such Code, the aggregate value of such assets 

exempted under this section, without regard to amounts attributable to rollover contributions under 

section 402(c), 402(e)(6), 403(a)(4), 403(a)(5), and 403(b)(8) of the Internal Revenue Code of 1986, 

and earnings thereon, shall not exceed $1,000,000 in a case filed by a debtor who is an individual, 

except that such amount may be increased if the interests of justice so require. 

 

§ 523. Exceptions to discharge 

 (a) A discharge under section 727, 1141, 1228 (a), 1228 (b), or 1328 (b) of this title does not 

discharge an individual debtor from any debt— 

. 

. 

. 

(18) owed to a pension, profit-sharing, stock bonus, or other plan established under section 401, 

Case: 12-1241      Document: 27      Filed: 05/04/2012      Pages: 36



 23  

403, 408, 408A, 414, 457, or 501(c) of the Internal Revenue Code of 1986, under— 

(A) a loan permitted under section 408(b)(1) of the Employee Retirement Income Security Act of 

1974, or subject to section 72(p) of the Internal Revenue Code of 1986; or 

(B) a loan from a thrift savings plan permitted under subchapter III of chapter 84 of title 5, that 

satisfies the requirements of section 8433(g) of such title; 

 

but nothing in this paragraph may be construed to provide that any loan made under a governmental 

plan under section 414 (d), or a contract or account under section 403(b), of the Internal Revenue 

Code of 1986 constitutes a claim or a debt under this title; or 

 

§ 541. Property of the estate 

(b) Property of the estate does not include— 

. 

. 

. 

(7) any amount— 

(A) withheld by an employer from the wages of employees for payment as contributions— 

(i) to— 

(I) an employee benefit plan that is subject to title I of the Employee Retirement Income Security 

Act of 1974 or under an employee benefit plan which is a governmental plan under section 414(d) 

of the Internal Revenue Code of 1986; 

(II) a deferred compensation plan under section 457 of the Internal Revenue Code of 1986; or 

(III) a tax-deferred annuity under section 403(b) of the Internal Revenue Code of 1986; 

except that such amount under this subparagraph shall not constitute disposable income as defined 

in section 1325 (b)(2); or 

(ii) to a health insurance plan regulated by State law whether or not subject to such title; or… 

 

§ 1322(f) 

 

(f) A plan may not materially alter the terms of a loan described in section 362 (b)(19) and any 

amounts required to repay such loan shall not constitute “disposable income” under section 1325. 
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Sections from the Internal Revenue Code, 26 U.S.C. 
  
 
§ 219. Retirement savings 
 

(d) Other limitations and restrictions 

(1) Beneficiary must be under age 701/2 

No deduction shall be allowed under this section with respect to any qualified retirement 

contribution for the benefit of an individual if such individual has attained age 701/2 before the 

close of such individual’s taxable year for which the contribution was made. 

(2) Recontributed amounts 

No deduction shall be allowed under this section with respect to a rollover contribution described in 

section 402 (c), 403 (a)(4), 403 (b)(8), 408 (d)(3), or 457 (e)(16). 

(3) Amounts contributed under endowment contract 

In the case of an endowment contract described in section 408 (b), no deduction shall be allowed 

under this section for that portion of the amounts paid under the contract for the taxable year which 

is properly allocable, under regulations prescribed by the Secretary, to the cost of life insurance. 

(4) Denial of deduction for amount contributed to inherited annuities or accounts 
No deduction shall be allowed under this section with respect to any amount paid to an inherited 
individual retirement account or individual retirement annuity (within the meaning of section 408 
(d)(3)(C)(ii)). 
 
§ 402(c)(8) 
 

…(8) Definitions 

For purposes of this subsection— 

(A) Qualified trust 

The term “qualified trust” means an employees’ trust described in section 401 (a) which is exempt 

from tax under section 501 (a). 

(B) Eligible retirement plan 

The term “eligible retirement plan” means— 

(i) an individual retirement account described in section 408 (a), 

(ii) an individual retirement annuity described in section 408 (b) (other than an endowment 

contract), 

(iii) a qualified trust, 

(iv) an annuity plan described in section 403 (a), 

(v) an eligible deferred compensation plan described in section 457 (b) which is maintained by an 

eligible employer described in section 457 (e)(1)(A), and 
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(vi) an annuity contract described in section 403 (b). 

 
If any portion of an eligible rollover distribution is attributable to payments or distributions from a 
designated Roth account (as defined in section 402A), an eligible retirement plan with respect to 
such portion shall include only another designated Roth account and a Roth IRA. 
 
 
§ 402(c)(11) 
 

(11) Distributions to inherited individual retirement plan of nonspouse beneficiary 

(A) In general 

If, with respect to any portion of a distribution from an eligible retirement plan described in 

paragraph (8)(B)(iii) of a deceased employee, a direct trustee-to-trustee transfer is made to an 

individual retirement plan described in clause (i) or (ii) of paragraph (8)(B) established for the 

purposes of receiving the distribution on behalf of an individual who is a designated beneficiary (as 

defined by section 401(a)(9)(E)) of the employee and who is not the surviving spouse of the 

employee— 

(i) the transfer shall be treated as an eligible rollover distribution, 

(ii) the individual retirement plan shall be treated as an inherited individual retirement account or 

individual retirement annuity (within the meaning of section 408 (d)(3)(C)) for purposes of this title, 

and 

(iii) section 401 (a)(9)(B) (other than clause (iv) thereof) shall apply to such plan. 

(B) Certain trusts treated as beneficiaries 

For purposes of this paragraph, to the extent provided in rules prescribed by the Secretary, a trust 

maintained for the benefit of one or more designated beneficiaries shall be treated in the same 

manner as a designated beneficiary. 
 
 
 
§ 408. Individual retirement accounts 
 
 (a) Individual retirement account 
For purposes of this section, the term “individual retirement account” means a trust created or 
organized in the United States for the exclusive benefit of an individual or his beneficiaries, but only 
if the written governing instrument creating the trust meets the following requirements: 
(1) Except in the case of a rollover contribution described in subsection (d)(3) 
in [1] section 402 (c), 403 (a)(4), 403 (b)(8), or 457 (e)(16), no contribution will be accepted unless it is 
in cash, and contributions will not be accepted for the taxable year on behalf of any individual in 
excess of the amount in effect for such taxable year under section 219 (b)(1)(A).  

Case: 12-1241      Document: 27      Filed: 05/04/2012      Pages: 36



 26  

(2) The trustee is a bank (as defined in subsection (n)) or such other person who demonstrates to the 
satisfaction of the Secretary that the manner in which such other person will administer the trust will 
be consistent with the requirements of this section. 
(3) No part of the trust funds will be invested in life insurance contracts. 
(4) The interest of an individual in the balance in his account is nonforfeitable. 
(5) The assets of the trust will not be commingled with other property except in a common trust 
fund or common investment fund. 
(6) Under regulations prescribed by the Secretary, rules similar to the rules of section 401 (a)(9) and 
the incidental death benefit requirements of section 401 (a) shall apply to the distribution of the 
entire interest of an individual for whose benefit the trust is maintained. 
 
 
§ 408(d) 
 
(d) Tax treatment of distributions 
(1) In general 
Except as otherwise provided in this subsection, any amount paid or distributed out of an individual 
retirement plan shall be included in gross income by the payee or distributee, as the case may be, in 
the manner provided under section 72. 
(2) Special rules for applying section 72 
For purposes of applying section 72 to any amount described in paragraph (1)— 
(A) all individual retirement plans shall be treated as 1 contract, 
(B) all distributions during any taxable year shall be treated as 1 distribution, and 
(C) the value of the contract, income on the contract, and investment in the contract shall be 
computed as of the close of the calendar year in which the taxable year begins. 
For purposes of subparagraph (C), the value of the contract shall be increased by the amount of any 
distributions during the calendar year. 
(3) Rollover contribution 
An amount is described in this paragraph as a rollover contribution if it meets the requirements of 
subparagraphs (A) and (B). 
(A) In general 
Paragraph (1) does not apply to any amount paid or distributed out of an individual retirement 
account or individual retirement annuity to the individual for whose benefit the account or annuity is 
maintained if— 
(i) the entire amount received (including money and any other property) is paid into an individual 
retirement account or individual retirement annuity (other than an endowment contract) for the 
benefit of such individual not later than the 60th day after the day on which he receives the payment 
or distribution; or 
(ii) the entire amount received (including money and any other property) is paid into an eligible 
retirement plan for the benefit of such individual not later than the 60th day after the date on which 
the payment or distribution is received, except that the maximum amount which may be paid into 
such plan may not exceed the portion of the amount received which is includible in gross income 
(determined without regard to this paragraph). 
For purposes of clause (ii), the term “eligible retirement plan” means an eligible retirement plan 
described in clause (iii), (iv), (v), or (vi) of section 402 (c)(8)(B). 
(B) Limitation 
This paragraph does not apply to any amount described in subparagraph (A)(i) received by an 
individual from an individual retirement account or individual retirement annuity if at any time 
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during the 1-year period ending on the day of such receipt such individual received any other 
amount described in that subparagraph from an individual retirement account or an individual 
retirement annuity which was not includible in his gross income because of the application of this 
paragraph. 
(C) Denial of rollover treatment for inherited accounts, etc. 
(i) In general In the case of an inherited individual retirement account or individual retirement 
annuity— 
(I) this paragraph shall not apply to any amount received by an individual from such an account or 
annuity (and no amount transferred from such account or annuity to another individual retirement 
account or annuity shall be excluded from gross income by reason of such transfer), and 
(II) such inherited account or annuity shall not be treated as an individual retirement account or 
annuity for purposes of determining whether any other amount is a rollover contribution. 
(ii) Inherited individual retirement account or annuity An individual retirement account or individual 
retirement annuity shall be treated as inherited if— 
(I) the individual for whose benefit the account or annuity is maintained acquired such account by 
reason of the death of another individual, and 
(II) such individual was not the surviving spouse of such other individual. 
(D) Partial rollovers permitted 
(i) In general If any amount paid or distributed out of an individual retirement account or individual 
retirement annuity would meet the requirements of subparagraph (A) but for the fact that the entire 
amount was not paid into an eligible plan as required by clause (i) or (ii) of subparagraph (A), such 
amount shall be treated as meeting the requirements of subparagraph (A) to the extent it is paid into 
an eligible plan referred to in such clause not later than the 60th day referred to in such clause. 
(ii) Eligible plan For purposes of clause (i), the term “eligible plan” means any account, annuity, 
contract, or plan referred to in subparagraph (A). 
(E) Denial of rollover treatment for required distributions 
This paragraph shall not apply to any amount to the extent such amount is required to be distributed 
under subsection (a)(6) or (b)(3). 
(F) Frozen deposits 
For purposes of this paragraph, rules similar to the rules of section402 (c)(7) (relating to frozen 
deposits) shall apply. 
(G) Simple retirement accounts 
In the case of any payment or distribution out of a simple retirement account (as defined in 
subsection (p)) to which section 72 (t)(6)applies, this paragraph shall not apply unless such payment 
or distribution is paid into another simple retirement account. 
(H) Application of section 72 
(i) In general If— 
(I) a distribution is made from an individual retirement plan, and 
(II) a rollover contribution is made to an eligible retirement plan described in 
section 402 (c)(8)(B)(iii), (iv), (v), or (vi) with respect to all or part of such distribution, 
 then, notwithstanding paragraph (2), the rules of clause (ii) shall apply for purposes of applying 
section 72. 
(ii) Applicable rules In the case of a distribution described in clause (i)— 
(I) section 72 shall be applied separately to such distribution, 
(II) notwithstanding the pro rata allocation of income on, and investment in, the contract to 
distributions under section 72, the portion of such distribution rolled over to an eligible retirement 
plan described in clause (i) shall be treated as from income on the contract (to the extent of the 
aggregate income on the contract from all individual retirement plans of the distributee), and 

Case: 12-1241      Document: 27      Filed: 05/04/2012      Pages: 36



 28  

(III) appropriate adjustments shall be made in applying section 72 to other distributions in such 
taxable year and subsequent taxable years. 
(I) Waiver of 60-day requirement 
The Secretary may waive the 60-day requirement under subparagraphs (A) and (D) where the failure 
to waive such requirement would be against equity or good conscience, including casualty, disaster, 
or other events beyond the reasonable control of the individual subject to such requirement. 
 
 
§ 408(e) 
 
(e) Tax treatment of accounts and annuities 
(1) Exemption from tax 
Any individual retirement account is exempt from taxation under this subtitle unless such account 
has ceased to be an individual retirement account by reason of paragraph (2) or (3). Notwithstanding 
the preceding sentence, any such account is subject to the taxes imposed by section 511 (relating to 
imposition of tax on unrelated business income of charitable, etc. organizations). 
 
 
§ 4974(a) 
 
(a) General rule 
If the amount distributed during the taxable year of the payee under any qualified  retirement plan or 
any eligible deferred compensation plan (as defined in section 457(b)) is less than the minimum 
required distribution for such taxable year, there is thereby imposed a tax equal to 50 percent of the 
amount by which such minimum required distribution exceeds the actual amount distributed during 
the taxable year. The tax imposed by this section shall be paid by the payee. 
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